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ANALYSIS 


OF 


AUSTIN'S JURISPRUDENCE. 


PART L—DEFINITIONS. 


Section L.—TsE PRovINcE oF JURISPRUDENCE DETERMINED 


Introduction. 


THE matter of Jurisprudence is Positive Law; law 
strictly so called, law set by political superiors to 
political inferiors. 

To determine the province of Jurisprudence it will 
be necessary to distinguish positive law from various 
objects related to it by resemblance or analogy. 

Laws in the literal or proper sense are rules laid 
down for an intelligent being by an intelligent being 
having authority over him, and in this sense the term 
Law comprises :— 

A. Laws set by God to men, and 
B. Laws set by men to men. 


A. To this class of laws, or a portion of it, the term 
Natural Law has been applied; but as this phrase is 
ambiguous and misleading, it is better to reject it alto- 

B 
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gether and designate these laws, considered collectively, as 
the Law of God. 


B. Laws set by men to men, or Human Law. 

Of these: 1. Some are established by political supe- 
riors acting as such. These receive the name of 
Positive Law, and are the proper subject matter of 
jurisprudence. 

2. Some are set by men not political superiors, or 
not acting as such. 

[Closely analogous to this second class are a set of objects impro 
porly termed Laws, being rules set and enforced merely by the 
opinion of an indeterminate body of men, eg. ‘the law of honour,’ 
‘the laws of fashion.’ Rules of this species constitute much of 
what is called Internutional Law.] 

To these human laws of the second class (7.e. those set 
by men not political superiors, or not acting as such), 
together with the set of objects by close analogy called 
‘law,’ is applied the general term of ‘Positive Morality.’ 
The word ‘ morality’ severs them from Positive Law, 
and the word ‘ positwe’ marks their distinction from 
Morality conceived of as conforming to the Laws of 
God. 

Objects metaphorically termed laws. 

Besides the above-mentioned classes there are 
objects to which the term Law can only rightly be 
applied in a metaphorical sense, such as ‘the laws of 
gravitation,’ ‘ the laws of disease.’ 

The following Table shows the relations between the 
various classes of Laws :— 


A B Cc D 
Law of God. Human Laws. Objects by a close Laws, 
analogy called Laws. figurativoly 
l so called, 
Posirivz Law. Laws set by men, 
not as political 
superiors. 


Positive Morality. 


METHOD OF DETERMINATION. 3 


Laws may therefore be divided into the four follow- 
ing classes :— 

1. The Laws of God. 

2. PosITIVE Laws, simply and properly so called. 

3. Positive Morality. 

4. Laws metaphorically or figuratively so called. 


Positive Laws are therefore reclated— 

1. By way of resemblance to the laws of God. 

2. By way of resemblance to that portion of Positive 
Morality which consists of Laws properly so called. 

3. By way of strong analogy to that portion of 
Positive Morality which consists of Laws set by 
opinion. 

4. By way of slender analogy to Laws figuratively 
so called. 


The purpose of the first part of the work is to 
determine the province of jurisprudence, or to distin- 
guish Positive Law from the objects to which it is 
in various ways related. 

The method by which this purpose will be effected 
is as follows :— 


1. To determine the essentials of a Law properly 
so called. 

2. To determine the respective characters of the 
four classes into which Laws (proper and otherwise) 
may be divided, distinguishing each class from the 
others. 


It will be convenient to treat these classes in the 
following order :— 
A.—The Laws of God. 
B.—Positive Morality. 
C.—Laws figuratively so called. 
D.—PosiITIVE LAW. 
B2 
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LECTURE I. 


The Essentials of a Law properly so called. 


LAWS PROPER ARE A SPECIES OF COMMAND.—A 
command is an expression of desire enforced by a 
sanction. Whenever a command is signified, a duty 
is imposed. The sanction is the evil that will pro- 
bably be incurred if the command be disobeyed. Some 
sanctions are termed punishments. 

[Paley’s view lays too much stress upon the violence of the 
motive to compliance. Where thore is the smallest chance of incur- 
ring the smallest evil the expression of a wish amounts to a 
command and imposes a duty. | 

[Locke and Bentham, by straining the use of the word, apply the 


term ‘sanction’ to conditicnal good as well as conditional evil, to 
reward as well as punishment. | 


The ideas then comprehended by the term ‘command’ 
are— 


1. A wish or desire conceived by one rational being, 
that another rational being shall do or forbear. 

“2. An evil to proceed from the former and to be, in- 
curred by the latter in case of non-compliance with 
the wish. 

3. An expression of the wish by words or other 
signs. : 

Command, duty, and sanction are thus seen to be 
inseparably connected terms: if we speak directly of the 
expression of the wish we employ the term command. 
If of the liability or obnoxiousness to evil, duty or 
obligation. 

If of the evil itself, the term sanction. 


ESSENTIALS OF A LAW. 5 


Each of these three terms, command, obligation, and 
sanction, signifies the same notion, but each denotes a 
different part of that notion and connotes the residue. 


Commands are of two classes— 


1. General, obliging to acts or forbearances of a class. 
To this class the term Law is applied. 

2. Particular, obliging to acts or forbearances deter- 
mined specifically. 

[This distinction, however, does not accurately square with es- 
tablished forms of speech, for instance, a particular command issued 
inthe form of an Act of Parliament would probably be called 
a Law on account of its form. It is therefore hard to draw a 
distinct line between Law and occasional commands, } 


[Blackstone’s distinction is as follows :— 


eee 


1. A law obliges generally members of a given class. 
2. A particular command obliges persons individually, 


But Blackstone’s definition of Law would include objects which are 


not Law—e g. a command by the Sovereign that all corn actually 
shipped for exportation be stopped and detained. 


So also his defimtion of Particular Command would include 
objects properly called Laws or Rules, | 

Commands (including Laws) are said to proceed from 
superiors and to bind inferiors; the superiority implied 
in the term Command is the power of enforcing com- 
pliance with a wish by inflicting an evil in case of non- 
compliance. 

Besides Laws properly so called, the subject matter 
of Jurisprudence properly includes objects improperly 
termed Laws (inasmuch as they are not commands): 
these are— 

1. Laws explaining Positive Law. 
2. Laws repealing Laws. 
3. Imperfect Laws, or Laws of imperfect obligation 

(in the sense used by the Roman Jurists). 


There are also certain Laws (properly so called) which 
may not seem to be commands, but which are really 
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imperative, and as such form part of the subject matter 
of Jurisprudence. These are— 


1. Laws which apparently create rights merely. 
But every law really conferring a right expressly 
or tacitly imposes a relative duty. 


2. Customary Laws— 
According to the German view, they exist as Positive 
. Law by the spontaneous adoption of the governed, and 
not by position or establishment on the part of political 
' superiors. 

According to another view, customary or judge made 
Law is purely the creature of the judges by whom it is 
immediately established. 

The answer to both these arguments is that the rules of 
so-called Customary Lawexist as Positive Morality by 
their spontaneous adoption by the governed, but as posi- 
tive law when they are adopted as such by the courts 
of justice, or promulged in the statutes of the State. 


LECTURE II. 


THE CHARACTERS OF THE FOUR DIFFERENT CLASSES 
OF LAWS. 

A. THE LAWS OF Gop. 

: A. THE Laws OF Gop are laws or rules properly 

so called, they impose religious duties, are protected hy 
weligious sanctions, and their violations are termed 
‘gins. 

Of the Divine Laws some are revealed, some un- 
revealed; the latter generally receiving the name of 
‘natural law’ or ‘law of nature.’ 

The revealed laws of God are express commands. 

The question arises, how shall we know the un- 
revealed Laws of God? What is the index to them ? 


. DIVINE LAW. 7 


There are two principal theories which attempt ta 
resolve this question. 

1. THE HYPOTHESIS OR THEORY OF A MORAL SENSE. 

Briefly stated, it is this. Some actions all mankind 
approve, others all men disapprove, and these senti- 
ments arise naturally, spontaneously and generally. 


These sentiments being universal are held to be signs 
of Divine approval or disapproval, and from these signs 
the rectitude or pravity of actions is inferred. 


These sentiments have been referred to a faculty 
called the ‘moral sense’: the expression ‘common 
sense’ has also been adopted to express the hypothesis 
in question. 


2. THE THEORY OF UTILITY. 
Briefly stated. 

God designs the happiness of all sentient creatures ; 
some human actions forward that purpose, their TEN- 
DENCIES are beneficent or useful. Other human 
actions are adverse to that purpose, their TENDENCIES 
being mischievous and pernicious. The former class 
God has enjoined as promoting His purpose; the latter 
as being adverse to it, He has forbidden. If we know 
the tendencies of our actions, we know which He 
orders and which He forbids. 

By tendency of an action we are to understand the 
whole of its tendency, 1.e. the sum of its probable conse- 
quences, remote and collateral as well as direct, in so 
far as they may influence the general happiness. 

In collecting this tendency we must look at the class 
of actions to which the particular action belongs. 

Example.—A mischievous act, such as a small theft of bread by a 


starving man, may appear harmless. But if thefts were general the 
evils would be incalculable. 


If, then, the tendencies of classes of actions be the 
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index to the will of God, it follows that most of his 

commands are general or universal, enjoining or pro- 

hibiting classes of acts. 

It does not follow from the theory of utility that every 
useful action is the object of a Divine injunction, and every 
pernicious action the result of a Divine prohibition, for 
there are natural motives which impel us to some useful acts, 
and hold us in forbearance in regard to others, without any 
necessity for the intervention of the Lawgiver. Assuming 
the theory above stated, we are in a position to consider a 
current and specious objection to the theory of Utility. 


The Objection stated. 

Pleasure and pain (or good and evil) are inseparably 
connected, and follow every act and forbearance; if we 
shape our conduct tothe principle of utility we should by 
deliberating on the good or evil resulting from the contem- 
plated action, either lengthen our deliberations beyond 
due limits, which would be equivalent to forbearance 
or omission of the contemplated act, or we should decide 
hastily and, therefore, incorrectly. And thus, by seeking 
to adjust our conduct to the principle of utility, we should 
work mischief—in other words, the objection is ‘that 
utility is a dangerous principle of conduct.’ 

The following is the first answer to the objection. 

If utility be our only index to the tacit commands of 
the Deity, we must make the best we can of it. In the 
absence of a moral sense, which would teach man the 
duties imposed on him by the Deity, we must learn 
our duties from the tendencies of actions, or remain at 
our peril in ignorance of those duties. 


The second answer is this :— 

It is assumed by the objectors that every act will be 
preceded by a calculation of its consequences; if so, the 
principle of utility would be a dangerous guide. Our con- 
dact would conform to rules inferred from the tendencies 
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of actions, and not by a direct resort to the principle of 
utility. The rules would be fashioned on utility, our con- 
duct on our rules. The whole tendency of an act can only 
be measured by supposing that acts of the kind are largely 
practised. According as these classes of acts are conducive 
to the general happiness or otherwise, so it must be inferred 
that they are respectively enjoined or forbidden by the 
Deity by general rules. To these rules, chiefly existing in 
the form of maxims, our conduct would conform if adjusted 
to utility. 

Inseparably connected with these rules are moral senti- 
ments. A sentiment of approbation or disapprobation is 
intimately associated with the thought of acts enjoined or 
forbidden by the Deity; and it is by these sentiments 
immediately, and by calculation remotely, that human con- 
duct is adjusted to utility. 

In anomalous and excepted cases (of comparatively 
rare occurrence) our conduct would be fashioned directly 
on the principle of general utility, or guided by a conjec- 
ture and comparison of specific or particular consequences. 

For example, it is a general inference from the principle of 
utility, that God commands obedience to established government, 

The members of a political society who consider if resistance will 


probably attain the substitution of a good government for a bad 
one, must dismiss the rule and calculate specific consequences, 


Even in anomalous cases utility furnishes an intelligible 
test and a likelihood of a just solution. These anomalous 
cases are few; in great majority of cases gencral happiness 
requires that rules shall be observed and sentiments asso- 
ciated with rules promptly obeyed. 
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LECTURE III. 


A second objection to the theory of Utility stated. If 
the Divine Laws must be gathered from the tendencies 
of action, how can the rules ACTUALLY OBTAINING AMONG 
MANKIND accord completely and correctly with the Laws 
established by the Deity ? 


For (1) human actions are infinitely various, and 
their cflects infinitely diversified, so that the task of 
collecting their tendencies is beyond human power. 

And (2) if utility be the proximate test of positive 
Law and Morality, the defects of popular or vulgar 
ethics will hardly admit of a remedy; for if ethical 
truth be matter of science, the ethical maxims which 
govern the sentiments of the majority must be taken 
without examination from human authority. 


The answer to this second objection to the theory of 
Utility. 

Firstly. The diffusion of ethical science among the 
great bulk of mankind will gradually remove the obstacles 
which retard its advancement. 

Secondly. Though the many must trust to authority 
for a number of subordinate truths, they are competent 
to examine the elements which are the ground-work of 
ethics, and to infer the more momentous of the derivas 
tive practical consequences. 

Thirdly. By the advance of the science of ethics, and 
by the gradual removal of obscurity and uncertainties, 
those who cannot examine the science extensively for 
themselves will find a valid authority in the general 
agreenent of impartial inquirers. 
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LECTURE IV. 


Further, admitting the imperfection of Utility as the 
index to the Divine pleasure, yet there is no necessary 
inference that Utility is not the index. 

[Law and Morality fashioned by man must necessarily be defective 
and erroneous, and the most perfect system of Ethics which the wit of 
man could conceive must be a partial and inaccurate copy of the Divine 
original. | 

For the whole objection is based on the alleged in. 
consistency of evil with the perfect wisdom and good- 
ness of good. But owing to causes beyond human 
knowledge, all the works of God which are open to our 
observation are alloyed with imperfection. 

Laws or commands, like medicines, suppose the east- 
ence of evils which they are designed to remedy. Analogy 
(as Butler has shown) would lead us to expect the im- 
perfection on which the objection is founded. Some- 
thing of the imperfection which runs through the frame 
of the universe would probably be found in a revelation 
emanating from the Author of the universe. 


The Hypothesis of a Moral Sense. 
If we reject Utility as the index to God’s commands 
we must assent to the theory which supposes a moral sense. 
The hypothesis of a moral sense, which is variously 
signified by the various but equivalent expressions, such as 
‘the common sense of mankind,’ ‘a moral instinct,’ ‘the imate 
practical principles,’ involves two assumptions :— 


1. That we are gifted with moral sentiments which 
are ultimate or inscrutable facts. 

2. That these sentiments are signs of the Divine 
will, approving or disapproving the actions which 
excite them. 
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The first of these two assumptions implies positively 
that the conceptions entertained by human beings of 
certain human actions are generally accompanied by 
certain sentiments of approbation or disapprobation, 
and negatively, that these sentiments are not the result 
of reflection on the tendencies of actions, nor of educa- 
tion, nor of any antecedents within the reach of our 
inspection. In other words, the sentiments in question 
are said to be instinctive, or ‘ moral instincts.’ 

The second assumption implies that the inscrutable 
feelings styled the moral sense arise directly with the 
thoughts of their appropriate objects, so that the under- 
standing is never at fault though the will may be frail. 
Here arises the question, if we were really gifted with 
spontaneous sentiments of this sort, would it be possible 
seriously to question the fact of their existence. 


There are two current arguments in favour of the 
hypothesis of a moral sense :— 


(1.) That the judgments which we pass internally 
upon the rectitude or pravity of actions are immediate 
and involuntary. 


The answer is— 

1. The judgments which we do pass upon actions 
are generally hesitating and slow ; 

2. Granting that they were invariably direct and 
inevitable, this will not prove that they are instinctive. 
Sentiments begotten in the way of association are not 
less prompt and involuntary than feelings which are 
instinctive and inscrutable ; 


and— 
3. Our moral sentiments would be prompt and inevit- 
able, although they arose from a perception of Utility 


or by reference to human authority; not at first, 
perbaps, but in time the sentiment would be imme- 
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diately excited by the thought of the corresponding 
action. 


The second current argument in favour of the hypo- 
thesis of a moral sense is— 


(2). That the moral sentiments of all men are pre- 
cisely alike, 

It is argued thus: ‘ Opinions which result from observa-~ 
tion and induction are not held by all mankind. But judg- 
ments as to the pravity or rectitude of actions are precisely 
alike with all men. 

‘Therefore our moral sentiments are instinctive.’ 


The answer is— 

Assuming that the moral sentiments of all men were 
precisely alike, this does not prove that they are in- 
stinctive. 

The fact seems to be that with regard to actions of a 
few classes of actions the moral sentiments of most 
(though not all) men have been alike, with regard to 
others these sentiments have differed with great variety 
of degree. 


The Intermediate and Compound Hypothesis. 


According to an intermediate hypothesis compounded of 
the theory of Utility and the hypothesis of a Moral Sense, 
the moral sense is our guide to soME of the Divine com- 
mands, but the principle of Utility to OTHERS. 


It is supported by the facts that,— 
(a) With regard to actions of a few classes the moral 
sentiments of most men have been alike. 

With regard to those classes of actions there is some 
show of reason for the supposition of a moral sense. 
(8) With regard to actions of other classes the moral 

sentiments of men have differed with every shade of dis- 
agreement. 
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In respect to these classes the supposition of a moral 
sense seems to be excluded. 
Objection— 

With regard to no single class of actions could it be 
shown that the opinions of all men have agreed. 

And it is also clear that every objection against the 
simple pure hypothesis may be urged with slight adapta- 
tions against the mixed. 

Practical importance of the above discussion. 

By modern jurists Law is divided into 

Law natural and Law positive; 
which division exactly accords with that of the Roman 
jurists into ‘Jus Gentium’ and ‘ Jus Civile.’ 

Crimes follow a like division—by modern jurists into ‘ mala in 
se’ and ‘mala quia prohibita,’ according to the classical writers into 
crimes ‘juris gentium’ and ‘jure civils.’ 

On the assumption either of the theory of utility or 
that of a moral sense, the above distinctions are senseless ; 
but if the mized hypothesis be true, human positive rules 
fall into two natural divisions. 

1. Positive rules which obtain with all men: to which 
the moral sense is the guide. 

2. Positive rules which do not obtain universally : to 
which therefore the principle of utility must be the guide, 
in default of that of the moral sense. 


Refutation of two current misconceptions of the theory 
of Utility. 


The first error consists in confusing the MoTIVEs which 
ought to determine our conduct with the PROXIMATE 
MEASURE OR TEST to which our conduct should conform. 

For utility is not the source or spring of our highest 
obligations, but the guide to the source of those obli- 
gations. It is the index to the measure or test to which 
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our conduct should conform, the Divine commands being 
the ultimate test. 

So, though the general good as determined by the 
principle of utility is the proximate measure or test, 
it is not necessarily the motive or inducement which 
determines our conduct. 

The principle of utility does not demand that we shall 
always intend the general good, but that we shall never 
pursue our own peculiar good in a way inconsistent with 
that paramount object. 

The foregoing misconception is due partly to the con- 
fusion caused by the use of the terms ‘ good and bad 
motives;’ for, properly speaking, no motive is either 
good or bad, and every motive may lead to good or bad 
actions, though some (as, for example, benevolence and 
religion) are pre-eminently likely to lead to good, and 
others to bad. 

The total result is that— 


1. General utility considered as the measure or test 
differs from general utility considered as a motive or 
inducement. 

2. Our conduct, if truly adjusted to the principle of 
utility, would conform to rules fashioned on that prin- 
ciple, or be fashioned on sentiments founded on those 
rules. 

But even then general utility would not, in most cases, 
be our motive or inducement to action or forbearance. 


The second misconception stated. 

The second error consists in confounding the theory 
of general utility with that theory or hypothesis con- 
cerning the origin of benevolence called the selfish 
system. 


The error is twofold. 1. In mistaking and distorting 
the hypothesis concerning the origin of benevolence, 
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called the selfish system, and, 2, in assuming that this is 
a necessary ingredient in the theory of utility. 

According to the first view, the existence of benevo- 
lence and sympathy is directly traceable to a self-re- 
garding or selfish motive, and according to the second, 
assuming that general utility is the proximate test of 
conduct, it is supposed that all the motives which deter- 
mine our conduct are self-regarding. 

This theory of motives seems inadequate; for mere 
regard for self would hardly perform the office of gene- 
ral benevolence. And further, without benevolence of 
sympathy as an inducement, the motives impelling us 
to promote the general good would be more defective 
than they are. In any case it is clear that benevolence 
is one of the motives which determine our actions, 
though it is the principle of utility which is the 
measure or test of conduct. 


LECTURE V. 


We now resume the consideration of the four classes 
into which laws proper or otherwise may be divided, 
distinguishing each class from the others. 

It will be remembered (see p. 8) that the various 
classes were to be treated in the following order : 


A. The Laws of God. 

B. Positive Morality. 

C. Laws figuratively so called. 

D. Positive Laws, the appropriate subject 
matter of Jurisprudence. 


The law of God has been treated of in the last three 
lectures: we now come to the second division, Positive 
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Morality. We proceed to examine the distinguishing 
marks of (1) those moral rules which are laws. pro- 
perly so called. 

(2.) Of those positive moral rules which are 
called laws by an analogical extension of the term, 
and (3) of the laws which are so styled by metaphor, 
but before domg so, we must explain certain terms 
which constantly occur. 

The term Law is applied to— 

1. Laws, properly so called, i.e. to objects whith 
have all the essentials of an imperative law or rule, and 
are said to resemble. 

2. Laws, improperly so called, ¢.c. to objects which 
are wanting in some of the essentials, but to which the 
term is extended either by— 

(a) Analogy, or by 
(8) Metaphor. 


Explanation of the terms Resemblance, Analogy, 
and Metaphor. 

Resemblance in the wider sense includes every degree 
of likeness between objects. In the language of Logic, 
objects which have all the qualities composing the 
essence of the class Resemble. 

Analogy, in the original and proper sense of the word, 
expresses the relation between two objects when one 
has some and the other all the properties of a class 
referred to: but in common parlance it marks the 
resemblance between natural objects which do not 
belong to the same species (or narrow division), 
but which do belong to the same genus (or larger 
division). 

Metaphor is the transference, on the grounds of ana- 
logy, real or supposed, of a term from its primitive 
signification to objects to which it is applied in a 
secondary sense. 

0 
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We now see that we can clearly distinguish Laws 
(improperly so called) into those so styled by Analogy 
and those so styled by Metaphor. 

Laws proper (with such improper laws as are closely 
analogous to the proper) can be distributed under three 
heads :— 


: 1. The Laws of God. 

2 2. Positive Laws. 

ie 3. (a) Laws set by men to men, but not in | 
2,8 


ty 

pursuance of legal rights nor as z. 

political superiors. @ 

ob b (@) Laws which are merely opinions EB 
ee | held by men with regard to human Es 
a3< conduct. “ 


It thus appears that there are two classes of human 
Laws :— 


be 1. Laws (properly so called) set by men as 
3 1 political superiors, or in pursuance of legal rights. 
2. Laws (properly so called) set by men to 
men, but not in pursuance of legal rights nor as 
political superiors; and 
Laws (improperly so called) which are merely 
opinions held by men, 


Morality. 


To the first of these classes the name Law is applied, 
to the second Morality. To distinguish both from the 
Law_of God we apply. the term Positive, meaning that 
these Laws exist by human position, 

Sothink 


The science of Jurisprudence is concerned with 
positive Laws—Laws as they are. 


[There is no science that: treats positive Morality in the same way 
as jurisprudence treats positive Law. 

The science of Ethics, or Deontology, affects to expound Law and 
Morals as they ought to be.] 
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B. Positive Morality. 


We now proceed to analyse Positive Morality. 


From the previous definition of a law it follows that 
every Law, properly so called, has a determinate author. 
Laws of God have been shown to be Laws properly 
so called. 


Positive Laws (or laws strictly so called) are either 
set by supreme political superiors, by subordinate poli- 
tical superiors, or by subjects in pursuance of legal rights 
They therefore flow from a determinate source, and are 
laws properly so called. 


Positive Moral rules which are laws properly so; 
called, inasmuch as they are not set by men as politicul 
superiors, nor by private persons in pursuance of legal 
rights, and thus are not commands, direct or otherwise, 
of the sovereign, are not positive laws, though being im-.,, 
perative and proceeding from determinate individuals, 
they are laws properly so called. 

" It will appear from the above distinctions and the! 
following tabular statement, that positive moral rules 
which are laws properly so called are of three kinds :— | 
1. Those which are set by men living in a state | 
of nature. 


‘ 


2. Those set by sovereigns, but not by sovereigns ° 
as political superiors, | 


3. Those set by subjects as private persons, not 
in pursuance of legal rights. 


ca 
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Laws properly so called. 
| 
| | 
Some established by men not Some established 
subjects, or not in a state of by subjects. 


subjection to a sovereign. 


| | 
Those established Those set by sovereign, 


by men in a state of but not in capacity of 
nature, a1) political superior. 
1 2 
(Pos. Morality.) (Pos. Morality.) 
I. i 
By subjects as By subjects as 
subordinate political private persons. 
superiors. 
(Pos. Law.) 
[ ect 
Not established by Those set in pursuance 
sovereign authority. of legal rights residing 
(3) in the subject authors. 
(Pos. Morality.) (Pos. Law.) 


Positive moral rules, which are laws improperly so 
called, are laws set or imposed by public opinion: they are 
set by an indeterminate body or uncertain aggregate 
of persons, who do not command, either expressly or 
tacitly. 


Grounds of Analogy between Law and Morality. 


Positive moral rules, which are Jaws improperly so 
called, are closely analogousto laws properly so called ; for— 


1. There is in each case a body which wishes that con- 
duct of a certain kind shall be forborne or pursued: in 
the case of a Law this is a determinate—in the case of a 
moral rnle—an indeterminate body. 

2. The obnoxiousness to evil on the part of the person 
obliged is the same in both cases. 
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8. The effect on the person obliged is similar in both 
cases. 

4. The conduct of the person obliged has a simila 
tendency to uniformity in both cases. 





The distinction between determinate and indeter- 
minate bodies of persons as authors of Laws. 


Determinate bodies are of two kinds— 


1. Hither they consist of persons determined speci- 
fically, e.g. of the persons A, B, C, &c., each determined 
by his specific description. 

=. Or of persons determined generically, ¢.e. of persons 
belonging to the determinate body, by reason of their 
answering to a given generic description. 

Examples.—The trading firm of A, B, and C is an instance of the 
first class. The British Parliament—consisting of the Queen or 
King, or whoever may fill that position, Peers and representatives 
of the Commons, who are entitled to sit and vote by reason of 


answering to those generic designations—is an example of the 
second class. 


In indeterminate bodies, all the persons who compose 
it are not determined and assignable. Not every person is 
capable of being indicated. An indeterminate body consists 
of some of the persons who belong to another and larger 
aggregate, but of how many of those persons, and which in 
particular, is not and cannot be known completely. 

An indeterminate body may either consist of an un- 
certain portion of a certain body or class, or an uncertain 
portion of an uncertain body or class. 


For example.—A law set by the gencral opinion of a club is 
one held by an uncertain portion of a certain or determinate body. 

A law set by the general opinion of gentlemen is one set by an 
indeterminate portion of an uncertain or indeterminate body. 


A determinate body of persons is capable of corporate con- 
duct, whether it consists of persons determined or defined by 
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a specific or generic character, since every person who 
belongs to it can be determined and indicated. 

An indeterminate body is incapable of corporate con- 
duct, as the several persons of whom it consists cannot be 
known and indicated completely and correctly. 

To resume: we have seen that laws properly so called, 
together with such improper laws as are closely analogous 
to the proper, are of three capital classes : 


1. The Law of God. 
2. Positive Law. 
3. Positive Morality. Consisting of— 

(a) Positive moral rules which are express or 
tacit commands, and are therefore laws pro- 
perly so called. 

(3) Those laws (improperly so called) which are 
set by opinion. 

The sanctions and duties imposed by the Law of God 
may be termed religious. Those of positive law—legal 
or political, Those of positive morality—moral. 

The three main classes of law above mentioned some- 
times coincide. 

As when acts enjoined or forbidden by a law of 
one class are also enjoined or forbidden by those of the 
others respectively. 


Example——Thus murder is forbidden by positive law, by 
positive morality, and by the law of God. 


They sometimes do not coincide— 

As when acts enjoined or forbidden by a law of the 
one class are not enjoined or not forbidden by any law 
of one of the other classes. 

Example.—Smuggling is forbidden by positive law, but is 
not visited with the censure of the masses. 


They sometimes conjlict— 
As when acts which are forbidden or enjoined by a 
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law of the one class, are enjoined or forbidden by some 
law of one of the other classes. 


Example.—In most nations of Europe, the practice of duel- 
ling is forbidden by positive law, but approved by general 
opinion. 

{Legislators should consider, before legislating, whether the sanction 
of positive law is needed to suppress practices against which the 
other sanctions operate. ] 

{The frequent coincidence of positive law with positive morality and 
divine law has given rise to a misconception of the origin of positive 
law. Where positive law has been fushioned on positive morality, it is 
imputed to the author of the model, and not to the creator of the copy. 

For example.—Customary laws are positive laws framed upon pre-_ 
existing customs, and become positive laws when clothed with legal 
sanctions. But because these customs were generally observed by the 
governed before their being clothed with legal sanctions, it is held 
hy some that they exist as positive law by their adoption by the 
governed. 

A further example :— 

That portion of positive law which is parcel of the law of Nature 
is often supposed to emanate from a Divine source, which is to confound 
positive law with the model whereon it is fashioned. ] 


Two Misconceptions leading to Confusion. 


1. Confusion of Positive Law with the science of Legis- 
lation and Positive Morality with Deontology. 


A law which exists is a law, whether we approve of 
it or not. 

But Blackstone asserting that— 

‘the laws of men are of no validity if contrary to the laws 
of God,’ 

seems to forget this fundamental fact. Laws which are 
most opposed to the Laws of God are constantly en- 
forced by judicial tribunals. 

Blackstone’s probable meaning was, that where the 
Law of God and positive Law conflict, we should obey 
the former ; which is only reasonable. 

Again, Blackstone argues that a master cannot have 
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a right to the labour of his slave. But in almost every 
age and almost every nation that very right has been 
given by positive Law, and has been in many cases 
backed by the positive Morality of the dominant classes. 

Again, Paley’s definition of civil liberty,— 

‘The not being restrained by any law but that which 
conduces in a greater measure to the public welfare,’ seems 
to be open to the same objection, especially as he dis- 
tinguishes civil from natural liberty, which is the not 
being restrained at all. 

If cwil as opposed to natural liberty means anything, 
it is nothing less than liberty given and protected by 
Law, which is right. 

Paley’s definition can only apply to civil liberty or 
right, as 1t would be if it conformed to the standard of 
utility. 

Again, in International Law, Grotius, Puffendorf, and 
others, have confounded International Morality as at is 
with International Morality as it ought to be. Von 
Martens is the first writer who has avoided that con- 
fusion. 


Second Misconception leading to Confusion. 


2. The confusion of Positive Law with Positive 
Morality, and both with Legislation and Deontology. 

As, for example, at the commencement of the Digest 
in the passage— 

‘ Jurisprudentia est dwinarum atque humanarum rerum 
notitia, justi atque injustr scientia.’ 

This definition embraces not only Law but positive 
Morality, and even the test to which these are to be 
referred, as the province of Jurisprudence. 

Again, Lord Mansfield, by ruling that a moral con- 
sideration was sufficient to support a contract, means, 
in other words, that the judge is to enforce Morality, 
and thus to assume the functions of the legislator. 
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C. Laws Metaphorical or Figurative. 


The distinguishing mark of this class of Laws is that 
they have no property or character of any sort which can 
be likened to a sanction or duty; and, therefore, every 
metaphorical law wants that point of resemblance which 
mainly constitutes the Analogy between a law proper and 
a law set by opinion. 

The ground of the analogy between these laws and 
laws proper consists in that uniformity of conduct which 
is one of the ordinary consequences of a law proper. 

As (1) the phenomena of the irrational world follow 
in uniform series resembling the uniformity of conduct 
produced by imperative law, and (2) that uniformity is 
designed by a rational and intelligent author. 


Confusion of Laws Metaphorical with Law Proper. 

By Ulpian, in the passage at the beginning of the 
Pandects :— 

‘Jus naturale est quod natura omnia animalia docuit ... 
jus gentium est quo gentes humane utuntur,’ 8c. 

He first confounds the instincts of animals with laws, 
and, secondly, 

He confounds laws with certain motives which are the 
ultimate causes of laws. 

By Montesquieu. In the Spirit of Laws he says :— 

‘Laws im the widest sense of the term are the necessary 
relations derived from the nature of things. The Deity has 
His laws, the material world has its laws, men have their 
laws.’ 

The various kinds of Law are here entirely confounded. 

By Bentham.—A somewhat similar error is made by 
Bentham, who adds to the three classes of sanctions already 
discussed a fourth, physical sanctions, or evils brought 
upon the suffering party by an act or omission of his own ; 
they affect the wills or desires of the parties liable to them 
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in the same way as sanctions properly so called affect the 
wills of the obliged. 

But the application of the term ‘sanction’ to these 
evils seems unadvisable, because they are not suffered as 
consequences of non-compliance with the desires of intelli- 
gent, rational beings; and secondly, because the term 
‘sanction’ commodiously expresses those evils which 
enforce compliance with Laws imperative and proper, or 
with the closely analogous Laws set by opinion. 

This advantage would be lost if the term ‘sanction’ 
were extended to any evil that a man might bring on him 
by his own conduct. 

[N.B.—Declaratory laws and laws repealing laws ought in 
| strictness to be classed with laws metaphorical and figura- 
tive, and laws of imperfect obligation with positive Morality. 


' But these three classes are so closely connected with positive 
’ law, that it is advisable to treat them therewith. } 


LECTURE VI. 


D. POSITIVE LAWS. 


. Every Positive Law is set by a sovereign person or by 
a sovereign body of persons to a member or members 
of that independent political society wherein that person 
or body is sovereign or supreme. 

We shall therefore huve to analyse the expressions 
sovereignty, the correlative expression subjection, and the 
inseparably connected expression independent polttical 
society, in order to distinguish positive Laws from the 
various related objects above described. 

Sovereignty and independent political society are 
known by the following marks or signs :— 

1. The BULK of the given society must be in a HABIT 
of obedience to a DETERMINATE and COMMON SUPERIOR, 
and 


POSITIVE LAWS. 27 


2. That superior one or number must NOT be in a 
habit of obedience to a DETERMINATE HUMAN superior. 
[The relation of subjection to sovereignty. 

The position of the other members towards the determinate superior 
is a State of subjection or state of dependence, and the mutual rela- 
tion between the superior and them is called sovereignty and sub- 
jection. Tho part truly independent in an independent political society 
is only the sovereign one or number.] 


The distinguishing marks must unite in order that a 
given society may form a society political and independent. 


1. The bulk of its members must be in a HABIT of 
obedience to a determinate and common superior. 

Example.—When the Allied armies occupied France in 
1815, the occasional commands of the Allied sovereigns were 
obeyed by the French Government, and therefore by the 
French people. But these compliances did nct amount 
to a habit of obedience, therefore the Allied sovereigns were 
not sovereign in France, and the French Government and its 
subjects accordingly were an independent political society. 

2. The GENERALITY or BULK of the members must 
render this habitual obedience to a determinate and 
common superior. 

Exumple.—In case a given society is split into two parts, 
in each of which the majority of members obey thoir respective 
superiors, then the given society is split up into two indepen. 
dent political societies. 

3. The habitual obedience rendered by the gene- 
rality or bulk of the members must be to a DETER- 
MINATE superior. 


For it is clear from previous arguments that no 
indeterminate party can be capable of corporate con- 
duct, either in commanding or in receiving obedience 
and submission. 

[These positive marks uniting constitute a given society 

a society political; to muke it a society political and inde- 


pendent the fourth essential or negative mark must be 
conjoined. ] 


Positive Marks. 


3 
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4. In order that the given society may be an 
INDEPENDENT political society, the certain superior 
must NOT be HABITUALLY obedient to a determinate 
human superior. 


[The superior may be habitually affected by so-called laws 
of opinion, or he may render occasional obedience to com- 
mands of determinate parties. } 

Example.—A viceroy, who habitually obeys the author of 
his delegated powers, constitutes, together with the people 
who habitually obey him, a society political but subordinate. 


Negative Mark. 


A Natural Society, or society in a state of nature, con- 
sists of persons who are connected by mutual intercourse, 
but are not members of any society political : all live in that 
negative state called a state of independence. 


[When it is said that independont political societies live, in 
respect of one another, in a state of nature, it is meant that 
there is the same relation between independent political 
societies, considered as entire communities, as there is between 
the members of a natural society. 

The rules governing the conduct of these societies towards 
one another are Laws set by public opinion; and though they 
receive the name of International Law, would more appro- 
priately be designated ‘ Positive International Morality.’] 


A Society political, but subordinate, is merely a ‘limb 
or member of a society political and independent. All the 
persons who compose it (including its head) are in a state 
of subjection to one and the same sovereign. 

A Society not political, but forming part of a Society 
political and independent, may be exemplified by a society 
of parents and children living in a state of subjection. 


Independent Political Society. 


The definition of this term cannot be rendered in terms 
of precise import, and is therefore a fallible guide in specific 
cases. It would hardly tell us how to determine of every 
tndependent society, whether it were political or natural, or 
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of every political society, whether it were independent or 
subordinate, 

This difficulty is owing to the want of precision attach- 
ing to the terms employed in this definition of Independent 
, Political Society, which is distinguished by a— 


POSITIVE MARK, viz. that the generality or BULK 
of its members must be in a@ HABIT of obedience to 
a certain and common superior; and a— 


NEGATIVE MARK, viz. that the certain and common 
superior must NOT be HABITUALLY obedient to a cer- 
tain person or body. 

The difficulty is to assign their exact values to the terms 
‘bulk,’ ‘ habit, and ‘ habitually.’ 
The Positive Marks illustrated 


1. What number constitutes the bulk or generality 
of a given society, and what constitutes ‘habit ?’ 

For example.—In England the numbers yielding habitual obedi- 
ence are large enough to enable us to call them the ‘ bulk’ of the 
nation. In the case of the hunting and fishing tribes of New Hol- 
land, the numbers are clearly insufficient to satisfy the condition. 

But in cases like the state of England during and after the Great 
Rebellion. At the height of the struggle England was plainly 
broken up into two (perhaps) political and (certamly) independent 
societies. After the conflict was over, at what precise time could it 
have been said that the bulk of the nation were habitually obedient 
to the body which affected sovereignty ? 


The Negative Mark illustrated. 


Given a determinate and common superior and a 
habit of obedience on the part of the subjects, what 
constitutes freedom from a habit of obedience to a de- 
terminate body on the part of the sovereign ? 

For example.—Previously to the war of 1866 the smaller 
German States may be said to have been independent, not being 
in a habit of obedience to any definite and certain superior, 
After the war of 1870-71 the same States can hardly be said to 
be independent. 
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At what precise date did the habit of obedience to the 
supreme Federal Government begin ? 

An Independent Society to be called political and inde- 
pendent must not fall short of a number which may be 
called considerable. 

It would be ridiculous, for instance, to apply to a single 
family the term ‘independent political society,’ though it 
might have all the marks required by the definition. 

Montesquieu says, ‘Za puissance politique comprend 
nécessairement L’union de plusieurs familles.’ 

The lowest possible numbers which will satisfy this 
condition of size cannot precisely be determined. Taking 
the example of the ancient Grison confederacy, we may 
assume that some societies may be termed political if they 
only comprise a few hundred members. 

Societies below the limit of numbers which would 
enable them to be styled Independent Political societies 
generally are esteemed natural societies. 


Definitions of Sovereignty and Independent Political 
Society, by various great Writers. 
1. Bentham.— 

He thus defines Political Society : ‘When a number of 
persons, whom we may style SUBJECTS, are supposed to be 
in the HABIT of paying OBEDIENCE to a person or an 
assemblage of persons of a known and certain description 
(whom we may call governor or governors), such persons 
altogether (subjects and governors) are said to be in a 
state of political society.’ 

He also requires that the society should be capable of 
indefinite duration. 


Austin’s Criticism on Bentham’s Definition. 

It is defective as a definition of Independent Poli- 
tical Society, for it excludes the Negative Mark, 4.e. that 
the sovereign must not be in a habit of obedience 
to any other superior; and— 
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Secondly, it is not a good definition of Political 
Society in gencral, for to distinguish Political Societies 
from Societies not Political we must first determine 
the nature of Societies political and independent, for 
Political Societies which are not independent are con- 
stituent portions of Political Societies which are. 


2. Hodbes.—He postulates that the given society is not 
political and independent, unless it can by its own unaided 
strength maintain its independence. 

Austin’s answer to this is that it can hardly be said of 
any political society. 

3. Grotius.—He defines Sovereignty thus— 

‘Summa potestas civilis illa dicitur cujus actus alterius 
jurt non subsunt, ita ut altervus voluntatis humane arbitrio 
writt possint reddi. Alterius cum dico, ipsum excludo, qua 
summa potestate utitur, cut voluntatem mutare licet.’ 

Austin’s criticism on tkis definitior. :— 

The definition supposes perfect or complete indepen. 
dence to be of the essence of sovereign power. But every 
government renders occasional obedience to commands of 
other governments, and also to those sentiments which are 
called international law, as well as to the opinions of its own 
subjects. 

Not to be in the habit of obedience is all the indepen- 
dence a government can enjoy. 


4. Von Martens (of Gottingen)— 
He defines a sovereign government as one‘ which ought not 
to receive commands from any external or foreign government.’ 

Austin’s criticisms :— 

1. This definition would also apply to subordinate 
political societies. 

2. Whether a government be supreme or not is a 
question of fact. A government reduced to sub- 
jection is actually a subordinate government, thongh it 
ought to be sovereign or independent. 
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3. It is in accordance with the principles of inter. 
national morality (both as it exists and as it would be 
if fashioned on utility) that no independent government 
should be free from the control of its fellows. 

4. There is no allusion in this definition to the 
positive character of sovereignty. 


SOVEREIGNTY. 


Considered with regard to— 


1. Its forms 
2. Its limits 
3. Its origin. 


I. Formsof Sovereignty. 


An Independent Political Society is divisible into two 
portions, the sovereign and the subject portions; it being 
impossible that sovereignty should reside in all the mem- 
bers of the society, unless every member of it were adult 
und of sound mind. When the sovereign portion consists 
of a single member the supreme government is pro- 


perly a monarchy. 

[It has been argued that thero are no monarchies properly so 
called, because in every so-called monarchy there isa certain class 
or number to whose opinion the sovereign habitually defers; for 
instance, the standing army in the case of the Roman Emperors, 
and formerly in the Turkish Empire, the corps of Janizaries. 
This objection, though plausible, is erroneous, for that habitual 
independence, which is one of the essentials of sovereignty, is 
habitual independence of laws imperative and proper, and not 
of those laws which opinion imposes. | 

When the supreme portion consists of a number of 
membérs the government may be called an aristocracy. 

(Fundamental differerence between monarchies 
and aristocracies. 

In a monarchy (or government of one) the sovereign 
portion of the community is purely sovereign. 

In an aristocracy (or government of a number) the 
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Sovereign portion is sovereign as viewed from one 
aspect, t.e. considered collectively or in its corporate 
capacity. But considered individually the various 
members of the sovereign number are subject to 
the supreme body of which they are the component 
parts.) 

Aristocracies (in the generic sense) are divisible 
into three classes according to the proportion of the sove- 
reign number to that of the entire community. If it be 
extremely small, the supreme government is called an 
oligarchy. 

If this proportion be small but not extremely small— 
an aristocracy (in the specific sense). 

If the proportion be large the supreme government is 
called a popular government or democracy. 

Distinctions are also made between aristocracies founded 
on differences between the modes wherein the sovercign 
number may share the sovereign powers. The infinite 
forms which aristocracies may take have not been distin- 
guished systematically, but some have been marked off 
broadly from the rest under the name of Limited Mon- 
archies. 

In limited monarchies there is one person who possesses 
a greater share than any other of the sovereign powers, 
but he is not a monarch in the proper acceptation of the 
term, but only one of a sovereign number. 

{The phrase limited monarchy implies a contradiction in 


terms, for a monarch (so called properly) is supreme, and his 
power is incapable of legal limitation. | 


We now discuss four closely connected topics. 

1. The exercise of sovereign powers by a monarch or 
sovereign body through political subordinates or delegates 
representing their sovereign author. 

The delegation of sovereign powers is necessary, 
usually in the case of monarchical, aristocratical (properly 

D 
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so called), and oligarchical governments, and almost univer- 
sally in the case of popular governments, as the work of 
government is more than can be done without the assis- 
tance of ministers. 

This delegation of sovereign powers may take place in 
two ways :— 

1. Subject to a trust or trusts. 

2. Absolutely or unconditionally. 


In this latter case the representative body, during the 
period fur which it is elected and appointed, is invested 
entirely with the sovereign character of the electoral. 

For example.—The commons delegate their powers to the 
members of the House of Commons, apparently in the first. of 
the above modes, so much so that it has been held by some that 
the Commons’ House might concur with the Peers and the King to 
prolong its own existence beyond the time for which its power 
was delegated to it. 

1. The trust, however, is tacit rather than express, and on 
account of its vagueness and generality its nature has been mis 
understood. 

2. It is enforced by moral sanctions only. 


2. The distinction of sovereign powers into Legislative and 
Executive. 


According to Blackstone, the legislative sovereign 
powers and executive can be distinguished with precision. 

He says that the former reside (in the case of England) 
in the Parliament (i.e. King, Lords, and Commons), and 
the latter in the King only. 

But it appears from the following considerations that 
the legislative and executive powers cannot be so distin- 
guished. 

1. The power of making laws subsidiary to the exe- 
cution of other laws, is seldom confined to either of what 
are called the administrative and legislative branches 
respectively. 

2. In almost every society judicial powers, commonly 
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esteemed exccutive, are exercised directly by the supreme 
legislature. 


For Example.—(a) The Decreta or judgments of the Roman 
Emperors. 
(8) The Appellate jurisdiction of the House of Lords. 


3. The sovereign administering the law through the 
courts of justice is the author of judgce-made law. 

Probably the only precise division of sovereign powers 
is into supreme and subordinate, the latter consisting of 
those which are delegated to political subordinates, or to 
persons who are immediate participants in the supreme 
power. 

3. Half-Sovereign States. 

According to writers on Tnternational Law, a half- 
sovereign state has most of the political and sovereign 
powers of a supreme government (especially with regard to 
powers of making war and peace), but another govern- 
ment has political power over it. 


But— 

1. If the powers of the one government are ex- 
ercised habitually at the pleasure of the other, the com- 
plying state is wholly subject. 

For example.—The so-called independent Princes of India, who 
habitually obey the commands of the British Resident. 

Or 2. In many cases the seemingly half-sovereign 
state is really perfectly independent. 

For example.—Frederick the Great of Prussia was deemed 
half sovereign, in respect of his connection with the German 
Empire. But he was in the habit of thrashing its armies, and 
not obeying its commands. 

3. In all other cases it will be found that the so- 
called half-sovereign state is in its own community 
jointly sovereign with the other, and is therefore a con- 
stituent member of a government supreme and inde- 


pendant. 
D2 
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For Example.—The Colonial dependencies of England which 
possess independent legislatures. 

4. Supreme federal governments and permanent con- 

federacies of supreme governments. 

Supreme federal governments, called by some writers 
composite states, areno exception to the rule that in every 
independent political society the sovereign is cither one 
individual or one body of individuals. 

The sovereignty of each of the united societies in a 
supreme federal government, and also of the larger society 
arising fromthe union of all, resides in the aggregate body of the 
united governments. From thisaggregate body the powers 
both of the general government and of the constituent 
societies are derived. 


For— 

(1.) If the general government were supreme, the 
several governments would be subordinate. 

(2.) And if the several governments were severally 
sovereign, they would not be members of a (so-called) 
composite state, but would be a system of confederated 
states. 


The United States of America furnish an example of a supreme 
fedjeral government. 


A system of confederated states must be distinguished 
from a composite state or supreme federal government. 

In a system of confederated states, each of the several 
societies is an independent political society, and each of 
their several governments is properly sovereign or su- 
preme 


[In composite states the united societies are severally sub- 
ject to one sovereign body. ] 


The terms of the federal compact framed by the 
aggregate of the several governments are not, in the case of 
a system of confederated states, enforced in the various 
societies by the authority of the. aggregate body, but by 
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the authority of the individual states. A system of con- 
federated states is in fact hardly distinguishable from a 
number of independent governments connected by a per. 
manent alliance. 


Example.—The German Bund or Confederation. 


X IL. Limits of Sovereignty. 


It follows from the definition of a positive law as one 
‘which is set directly or circuitously by a monarch or sove- 
reign body to a member or members of the independent 
political society, wherein that person or body is sovereign 
or supreme ’—that the power of a monarch or of a sovereign 
number in its collegiate capacity is incapable of legal 
limitation. 

For if the society is subject to a person or body not 
freed from legal restraints, that person must be subject 
to another, and so on through the series till a true 
sovereign is reached. 

The position holds good that sovereignty is incapable 
of legal limitation, although sovereigns have attempted Cs 
oblige their successors. 

The author of a law of this kind or any of his sovereign 
successors may abrogate the law at his pleasure, and if it 
be not abrogated the sovereign is not constrained to observe 
it by any legal sanction, for if he were he would not be 
@ sovereign. 

A law of this kind would to the sovereign author be 
nothing more than a metaphorical law—a principle assumed 
for the guidance of his own conduct—and to his successors 
it only amounts to a rule of Positive Morality. 

Examples.—The Roman people made a solemn resolution never 
to pass what may be called a Bill of Pains and Penalties. 

Though it was in the form of a law, still it was merely an 
ethical maxim commended by the sovereign people to their 


successors in the sovereignty. 
Again, by the Act of Union between England and Scotland, 
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it is declared that the preservation of the Church of England 
and of the Kirk of Scotland is a fundamental condition of the 
Union. Assuming that Parliament is sovereign in England and 
Scotland, it would be absurd to say that a Parliamentary aboli- 
tion of either or both these Churches were an illegal act, 
though it would be an immoral Act if it violated the Positive 
Morality obtaining on the subject among the two nations, and 
a Sin if it conflicted with the Law of God cither as revealed, or 
as commended by general Utility. 

Though the conduct of the sovercign cannot be con- 
trolled by Positive Law, it may be influenced by Positive 
Morality. In this connection, the epithet Unconstitutional 
as opposed to Illegal may be applied to the conduct of a 
sovereign. 

It is used in two senses :— 

1. With a general and vague meaning. 

It is applied to an act inconsistent with some given 
principle or maxim which has been expressly adopted or 
habitually observed by the supreme government, and 
is viewed with approbation by the bulk of the com- 
munity. 

2. With a more special meaning. 

It is applied to conduct which conflicts with Consti- 
tutional Law, understanding by that expression the 
Positive Morality or the compound of Positive Law and 
Morality which determines the character of the person 
or persons in whom for the time being the sovereignty 
shall reside, and which, in the case of an aristocracy or 
government of a number, determines the modes wherein 
the sovereign powers shall be shared by the constituent 
members of the sovereign body. — 


Examples.—An Act of Attainder passed by the British Par- 
liament might be said to be unconstitutional in the vague or 
general sense of the word. - 

As an instance of the second meaning— 

An Act of the British Parliament vesting the sovereignty 
in the Upper or Lower House solely might properly be called 
an unconstitutional law. It would be absurd to call it an 
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illegal one, for the Parliament, being sovereign, exclusively sets 
us the measure of legal justice and injustice, 


[Hobbes’ affirmation that ‘No law can be unjust’ has 
been termed an immoral and pernicious paradox, through 
a misconception of the real meaning of the expression. 
If put in the form— 

‘No Positive Law can be legally unjust,’ it at once 
appears to be neither pernicious nor a paradox. 

‘Just’ and ‘justice’ are terms of varying import, and 
imply a reference to some standard assumed by the 
speaker. If Positive Law be taken as a standard, it is 
clear that a Positive Law cannot be unjust, for itis equi- 
valent to saying that it is unequal to itself when used 
as a measure. 

When law and justice are opposed, the latter term 
gererally denotes conformity to the ultimate measure 
or test, namely the Law of God. In this meaning 
justice is nearly equivalent to General Utility. ] 


When it is said that the sovereign is incapable of 
legal limitation, the sovereign number in its corporate 
cupacity is always meant. Considered severally, the mem- 
bers of a sovereign body are in a state of subjection to that 
body, and are bound legally by the laws of which the sove- 
reign body is author. 

In practice, however (though the several members of 
the sovereign body can be legally bound), they are com- 
monly free from legal or political restraints. 

For example.—The King as a limb of the Parliament cannot 
commit a legal injury. But this unanimity is not necessary or 
inevitable, and can be conceived as absent. 

If a member considered severally, but considered as 
a member of the sovereign body, be wholly or partially free 
from legal or political obligation, still unconstitutional 
exercise of this legally unlimited power is restrained in 
two ways. 
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1. By the Positive Morality current in the com- 
munity. 

2, By inability to issue a command not consistent 
with the individaal’s share in the sovereignty. 

And further, if such command were issued the persons 
commissioned to execute it would be amenable to Posi- 
tive Law. 


Apparent exception to the rule that individuals com. 
posing the Sovereign Number are subject to the Supreme 
Body. 

The case of a Limited Monarchy, where the so-called 
limited monarch is exempted from political duty. 
The answers to this are :— 


1. That the so-called monarch is not incapable of 
legal obligation. 

The sovereign is incapable of such limitation. 

2. If the so-called monarch transgress the consti- 
tutional limits of his authority, disobedience to his com- 
mands would not be illegal, and his ministers would 
be legally amenable for their unconstitutional obedience 
to the sovereign. 

On the other hand, the subjects are bound to obey 
the commands of the true sovereign, and the ministers 
executing them are absolved from legal liability. 

3. The so-called monarch habitually obeys the laws 
set by the sovereign body of which he is a constituent 
member. 

The sovereign cannot habitually obey the commands 
of another determinate body. 

Political or Civil Liberty is the liberty from legal 
Obligation, which is left or granted by a sovereign govern- 
ment to any of its subjects; and since the power of such a 
government is incapable of legal limitation, the govern. 
ment is legally free to abridge the political liberties of its 
subjects. 
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Every supreme government is FREE from legal re- 
straints, or, in other words, every supreme government 
is legally despotic. What is then the meaning of the 
distinction between free and despotic governments ? 

The probable meaning of the distinction is that a 
so-called ‘ free government ’—one of a popular form—being 
more likely tu regard the weal of the whole community, is 
apt to leave or grant to its subjects more of that useful 
liberty which conduces to the common weal, than a 
government of one or a few, which may be styled ‘not 
free,’ despotic, or absolute. 

The meaning of the distinction into free and despotic 
(which in other words amounts to good and bad) govern- 
ments, cannot be that ‘free’ governments grant or leave 
more liberties to their subjects than despotic ones, for the 
excess of the liberties which the former leave may be purely 
mischievous. 

That sovereignty is incapable of Jegal limitation is 
asserted by writers of the most varied views. 


Sidney says :— 

‘That no society can exist without arbitrary powers. 
The difference between good and bad governments is not 
that the former have them and the latter not, but that in the 
former these powers are placed beneficially for the governed. 


Hobbes says :— 

To the civil laws, or the laws which the Sovereign 
makes, the Sovereign is not subject, for if he were he would 
be subject to himself, which is vmpossible. 

Also, that the difference between the forms of common. 
wealth consists not in a difference between their powers, 
but in a difference between their aptitudes to produce the 
peace and security of the people, which 1s their end, 
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A Sovereign Government has no LEGAL rights against 
its own Subjects. 


If a sovereign government had legal rights against its 
own subjects, those rights would be the creatures of Posi- 
tive Laws set to the community by a third party. 

For the idea of legal right presumes three several 
parties :— 


1. The party bearing the right. 

2. The party burdened with the relative duty. 

3. The party imposing the right or duty by means 
of a Positive Law. 


But a sovereign government may have Divine and 
moral rights against its own subjects. 

For in the case of Divine rights there is the third neces- 
sary party imposing the right and the relative duty. 

Also, so faras the members of the community are bound 
to obey the Divine law by the opinion of the community 
at large, the sovereign has moral rights against his own 
subjects severally considered. 

Therefore, when we say that a supreme government 
has or has not a right to do a given act, we mean a right 
Divine or moral, and L signify— 

it we deem the act in question generally useful or 
pernicious, according to its agreement or disagreement with 
the law of God as measured by the standard of Utility. | 


For exrample.—The argument in favour of England taxing 
the Colonies before the American War was, that we had the 
right, z.e. the legal right to do so. 

Burke ergued that it was inexpedient to tax the Colonies. 
In other words he asserted the principle that our right to tax 
them was founded on Divine law, to which expediency (or 
utility) was our only guide. 
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The appearance of a sovereign government before a 
tribunal of its own is no argument in favour of the 
government having legal rights against its subjects, or 
lying under LEGAL duties. 


A claim against the sovereign as defendant cannot be 
founded on Positive Law, for then the sovereign would be 
in a state of subjection. 

And the claim of the sovereign against a subject cannot 

be founded on Positive Law, for then the law must be set 
by a third person; in other words, the society would be 
subject to two sovereigns, which is contrary to the definition 
of sovereignty. 
, The claims of sovereign against subject, and subject 
against sovereign, are treated (by the indulgence or will 
of the sovereign) as if they were founded on Positive Law 
set by a third party. 

The object of a plaintiff’s claim against a sovereign is 
begged as @ grace or favour. So in our country procedure 
against the King takes the form of a ‘ Petition of Dtight,’ 
even though in our constitution the King is not truly sove- 
reign, but only completely free in fact from legal duties. 

A sovercign government may have a legal right 
against the subjects of another government, by virtue of a 
law of that government creating such right in favour 
of the first government. 

And this possession of right is not inconsistent with 
sovereignty. 


XIII. Origin of Sovereignty. 


The end for which a sovereign government ought to 
exist is the greatest possible advancement of human 
happiness. 

To accomplish this it must commonly labour for the 
good of its own community, 
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For the good of the universal society formed by man- 
kind is the aggregate good of the particular societies into 
which mankind is divided. 

From this we can infer that in a perfectly enlightened 
society obedience to a government would be determined by 
a reference to Utility. 

But in actual societies which are not enlightened per- 
fectly habitual obedience is rendered— 

Partly from custom ; 

Partly throngh opinions and sentiment merely ; 

And partly through a perception of the utility of poli- 
tical government, which is the only cause of habitual 
obedience which is common to all nations. 


The statement that ‘every Government continues 
through the People’s consent’ examined. 

This is true in one sense, the permanence of every 
government depends upon the habitual obedience which it 
receives from the bulk of the community, who will or 
consent to obey. ‘The expression may be put thus :— 

In every society, political and independent, the people 
are determined by motives of their own to obey the govern- 
ment habitually ; if they ceased to do so the government 
would cease to exist. 

But the expression also is used with another meaning, 
which amounts to this :— 

That the bulk of every community approve of the estab- 
lished government, and pay it habitual obedience by reason 
of that approbation. 

This is manifestly incorrect, the habitual obedience 
being in most cases due to fear of probable evils which 
would follow resistance. 

Or again, the expression is used to mean— 


That if the bulk of a community dislike the established 


government it O'GHT not to continue. 
If every society was perfectly enlightened, this would 
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very nearly approach the truth, but it is not so. An igno- 
rant people may love a bad government or hate a good one; 
but these mere likes or dislikes of ignorant people can only 
be an imperfect guide to the goodness or badness of 
governments. 

So, too, ‘every Government arises through the consent 
of the governed,’ in this sense, that the submission of the 
people is a consequence of motives, or that they will thoir 
submission. 

The above expression is often taken to mean ‘that the 
bulk of a natural society about to become a political, or 
the inchoate subjects of an inchoate political government, 
promise expressly or tacitly to obey the future sovereign. 

This proposition confounds consent with promise, and 
forms the basis of the theory of the original compact. 


Theory of the Original Covenant or Fundamental 
Civil Pact. 

In every Political Society the subjects are under duties 
to the sovereign one or body, PARTLY RELIGIOUS PARTLY 
LEGAL, PARTLY MORAL. 

[The sovereign government is under duties to its 
subjects, religious and moral, but NOT LEGAL. | 

It would appear sufficient to assign as the origin 
of these duties the Divine Law (as indicated by the prin- 
ciple of Utility), Positive Law, and Positive Morality. 

Beyond these, however, some writers refer to an original 
covenant as the basis of these duties—an original covenant 
which arises at the inception of a given political society. 

There are three stages in the making of this pact :— 

1. The pactum unionis or resolution of the members 
to unite themselves into an independent political 
society for a certain definite purpose. | 

2. The pactum constitutionis or pactum ordinationis, & 
determination of the constitution or structure of the | 
sovereign political government. 
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3. The pactum subjectionis, or promises mutually made 
by the sovereign and subjects, out of which the relation 
of sovereign and subject arises. 

The sovereign promises generally to govern accord- 
ing to the paramount end of the independent political 
society. The subjects make promise of due obedience. 

This pact binds the successors of the original parties 
religiously, and in every society, political and indepen- 
dent, the religious duties of the sovereign and subjects 
inter se can only be accounted for as arising from such 
an original covenant or fundamental pact as has been 
described. 


Objections to the Theory of an Original Covenant. 


I. For its professed object, namely, to account for the 
relative duties of sovereigns and subjects, the hypothesis 
in question is needless and inappropriate. 


1. It would hardly oblige legally, for every convention 
derives its efficacy from Positive Law; now, if the sove- 
reign government were bound legally by the pact, the legal 
duty would be the creature of a Positive Law; and this 
implies another sovereign government, and the original 
sovereign would be in a state of subjection contrary to 
hypothesis. 

And if the subjects were legally bound, the legal duty 
would proceed from the law set by their own sovereign and 
not from the pact. 

9. If the sovereign and subjects were bound religiously, 
the duties lying on the sovereign or subjects respectively 
would proceed from the Divine law, and not from the pact. 

Without an original covenant the sovereign and sub- 
jects are bound religiously to govern and be governed in 
such a way as to accomplish the end of the society. The 
original covenant, if consistent with that end, would be 
superfluous. 
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If inconsistent with it, it would not bind religiously. 

3. If the sovereign and subjects were bound morally to 
observe the terms of the pact, the moral obligations thus 
incurmbent would not be imposed on the sovereign or the 
subjects through or in consequence of the pact. 

The efficacy of the moral sentiments of the subjects in 
controlling the sovereign depends upon their uniformity of 
sentiment with regard to the proper subordinate ends of 
government, more than upon their uniformity of sentiment 
with regard to the absolute end of government. 

And if the subordinate ends are clearly conceived and 
definitely expressed, the government could hardly venture 
to offer resistance. 

But assuming this control of the subjects over the sove- 
reign by means of a uniformity of sentiment with regard to 
the subordinate ends of government; and assuming that 
the clearness with which those subordinate ends were speci- 
fied would impart an answering clearness to the conceptions 
of the successors of the subject-founders, that effect would 
not be wrought by the covenant as a covenant or pact, 
but by reason of its being a luminous exposition of the sub- 
ordinate ends of government as conceived by the subject- 
founders. 

[There 1s one case in which an original covenant might 
generate or influence duties lying on the sovereign or subjects. 

If it was believed by the bulk of the subjects that the 
sovereign government was bound to govern, to what they 
esteemed the absolute end of the government, because it had so 
promised, it is possible to believe that in this case the sove- 
reign might be afraid of the anger of his subjects arising from a 
breach of his promise. But it will appear that where the cove- 
nant might engender any of these moral duties, it would 
probably be pernicious. 

If an original covenant merely determined the absolute -end 
of the sovereign political government it would be simply 
useless. 

If it specified the subordinate ends of government it would 
be either aseless or pernicious, 
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Useless, if the covenant of the founders did not affoct the 
successors. 

Pernicious in all probability if it did affect them. 

An extrinsic value would be set on the subordinate ends 
specified in the original compact, and the age during which tho 
community was founded would probably be less enlightened 
than any of the ages which would follow. ] 

{The best moral security for beneficent government would he 
the diffusion of the soundest political science, and the best reli- 
gious securities would arise from worthy opinions respecting 
the Deity and the duties he lays upon earthly sovereigns. ] 


II. Second Objection to the hypothesis of an Original 
Covenant. 


It is a fiction, and the figment could have no existence 
in fact. 

For every convention implies a promise proffered and 
accepted, and the main essentials of a convention are the 
signification by the promising party of his intention to keep 
his promise, and by the promisee, that he expects the pros 
mising party to fulfil his promise. 

Without the signification of the intention there would 
be no promise, aud without the signification of the expecta- 
tion the promise would be a mere pollicitation. 

It is clear that in no actual society could all the 
members apprehend the object of a sovereign’s promise, 
and therefore no convention could arise. 

It is also clear that in no actual society could all the 
members fulfil the requirements necessary to the hypo- 
thesis ; for all the members of the inchoate society would 
have to be adult persons of sane mind and sound discretion. 


Historically, there is no evidence that the hypothesis 
has ever been realised. 

Even in the case of the Anglo-American States, which 
at first sight appear to support the hypothesis, the parties 
who determined the constitution were really sovereign 
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before the constitution was determined ; and besides that, 
they formed a very small portion of the community. 

In most Independent Political Societies we can say that 
the constitution has grown, 7.e. that the ethical maxims, 
derived from opinions current among the people and 
observed by the sovercign, arise insensibly by course of 
time ; and it would have been impossible for the original 
government to promise to rule according to maxims which 
did not in its time exist. 

A tacit original covenant, as opposed to an express one, 
is open to as great objections; for the intention, which is of 
the very essence of convention, is equally needed in this 
case as in the other. 


III. Third objection to the hypothesis of an Original 
Covenant. 


The hypothesis seems to be founded on one of two 
suppositions :— 

1. Where there is no convention there is no duty. 
In other words, Whoever is obliged is obliged through a 
promise gwen and accepted. And 


2. Every convention is necessarily followed by a duty. 
These two suppositions come to this, that— 

He who is bound has necessarily given a promise, and 
He who has given a promise is necessarily bound. 


And both these positions are obviously false. 
For— 
Duties are annexed to facts which are not pacts or 
conventions: and ° 
There are pacts or conventions which are not fol- 
lowed by duties. | 
There are conventions, for instance, reprobated both by 
Morality and Positive Law. So that even if the sovereign and 


subject were parties to the original covenant, they would not 
of necessity be bound by it. 


E 
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Distinction of Sovereign Governments into Governments 
DE JURE and Governments DE FACTO. 


A Government DE JURE, and also DE FACTO, is one 
deemed lawful and just, which also receives habitual 
obedience from the bulk or generality of its subjects. 

A Government DE JURE (and not DE FACTO) is one 
which is deemed rightful and just, but no longer receives 
the habitual obedience of the bulk of the community. 

A Government DE FACTO (and not DE JURE) is a 
government deemed unlawful and unjust, but which re- 
ceives the habitual obedience of the bulk of the community. 

According to Positive Law the distinction of sovereign 
governments into lawful and unlawful is a distinction 
without a meaning, for— 

A Government de jure is not and cannot be a lawful 
government by the positive law, which must be the creature 
of the Government de facto. 

Again, a Government de facto is neither lawful nor 
unlawful, for it cannot be so by a law of its own appoint- 
ment; and it cannot, according to the hypothesis of its 
sovereignty, be so according to the positive law of another 
community. 

In respect of Positive Morality, the distinction, how- 
ever, has a meaning. 

A Government de facto may be lawful or unlawful— 

(1.) In respect of the Positive Morality of the com- 
munity, according as it is viewed with approbation or 
disapprobation by the bulk of the community ; 

(2.) And it may be lawful or unlawful in respect of 
Positive International Morality (though this looks mainly 
at possession as the test of lawfulness) ; 

(3.) And it may also be lawful or unlawful, judged by 
the Law of God as known through the principle of Utility. 


According to the Divine Law a government is lawful 
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if the general weal requires its continuance, unlawful if 
otherwise. 

Completion of the definition of Positive Law. 

The definition above given is :— 

‘ Avery Positive Law (or every law simply and strictly so 
called) is set directly or circuitously by a sovereign individual 
or body to a member or members of the Independent Political 
Society wherein its author is supreme.’ 

But this definition does not include cases of the positive 
law of a community, binding persons, not members of that 
community, which it manifestly may do under certain con- 
ditions, provided that the imposition of the legal duty 
consists with the sovereignty of the government of which 
the person is properly a subject. 

In other words, a person amenable to a legal sanction is 
so far a subject of the author of the law to which the 
sanction is affixed. 

[For erample—A person living within the territory of a 
foreign nation is bound by the Positive Lawto a certain extent, 
and is amenable to its sanctions; and this is consistent with 
the sovereignty of his own government. | 

[By what marks are we to distinguish the members of a given 
society from persons who are not its members ? 


There are various modes—by birth, residence, naturalisa- 
tion, &c. 


But it is only in relation to any particular society that the 
questions can be completely resolved.] 
Restrictions of the statement that a Sovereign cannot 
be bound Legally. See p. 37. 


As being sovereign in its own community, the Sovereign 
Government cannot be bound legally, but as being a subject 
of a Foreign Supreme Government (either generally or for 
certain limited purposes), which it can bo if it only habi- 
tually obeys laws laid upon it as a subject of the foreign 
community, it can be so bound. 

[For example.—The Cantonal Government of Berne once had 
E 2 
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money in the English funds, and might have been permitted 
to hold land in England also; if so, it would have been liable 
to all the duties wherewith land is saddled in England.] 

Restrictions of the statement that a Sovereign cannot 
have Legal Rights against his own Subjects. 


Against a subject of its own as being partially or gene- 
rally a subject of a foreign government, a Sovereign 
Government may have legal rights. 

For example —As against a Russian merchant domiciled in 
England the Russian Emperor may have a right to recover in the 
English courts money due under a contract. He bears his right 
as being to a limited extent and for limited purposes an English 
subject. And this is not inconsistent with the true sovereignty of 
the Emperor in Russia. 


LECTURE XI.* 
Section II.—General Jurisprudence distinguished from 
Particular. 


Having determined the province of Jurisprudence, we 
proceed to distinguish General Jurisprudence, or the philo- 
sophy of Positive Law, from Particular Jurisprudence, or 
the science of any such system of Positive Law as now 
actually obtains or once actually obtained in a specifically 
determined society. 

The subject of general Jurisprudence is the sum of the 
principles abstracted from positive systems of law; the 
object of general Jurisprudence is the exposition of such 
principles. 

By general Jurisprudence we are to understand ‘ the 
science concerned with the exposition of the principles, notions, 
and distinctions which are common to systems of law (under- 
standing by systems of law those maturer and ampler 
systems which are especially instructive). 

* The preceding six Lectures contain the substance of the first ten 


Lectures delivered orally. They were published in their present form 
in 1832, 
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Of these principal notions some may be esteemed 
necessary, 7.e. as necessary parts of any system of law 
evolved by a refined community. 

For instance, the following :— 


1. The notions of Duty, Right, Liberty, Injury, 
Punishment, Redress, with their various relations to 
one another and to Law, Sovereignty, and Independent ; 
Political Society. 

2. The distinction between written and unwritten 
law—i.e. between law proceeding immediately from : 
the sovereign, and law proceeding immediately from a_ 
subordinate author. 

3. The distinction of Rights availing against the | 


world at large and rights availing exclusively against ' 
persons specifically determined. 


4, The distinction of Rights available against the 
world at large into property or dominion and the 
variously restricted rights carved thereout. 

’ 5, The distinction of obligations (or duties corre- 
sponding to rights against persons specifically deter. | 


mined) into those arising from Contracts, those arising 
from Injuries, and those arising from incidents which 
are neither contracts nor delicts—which obligations are 


styled analogically ‘ Quasi ex contractu.’ 

6. The distinction of Injuries into Civil Injuries 

(or private delicts) and crimes (or public delicts), 

with the distinction of civil injuries into torts or delicts 

in the strict sense of the term, and breaches of obli- 
gations ex contractu or quasi ex contractu. 

Some again of the principles, notions, and distinctions 
which belong to general Jurisprudence are not necessary— 
i.e. we can conceive them as absent from a coherent system 
of law, though in fact we generally find them present. 

For example.—The distinction of Law into Jus Rerum and 


Jus Personarum, an arbitrary but commodious basis for an 
arrangement of the body of law. 
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The resemblance between different systems and the 
description of such of the subjects and ends of lawas are 
common to all systems will be found to cover a large part 
of the field of our investigation, though the systems to 
which attention should be paid are few, for instance—the 
writings of the Roman jurists, the decisions of later 
English judges, and the French and Russian codes as to 
arrangement. 

Jurisprudence must sometimes be implicated with 
Legislation. 

It is impossible to consider Jurisprudence quite apart 
from Legislation, for in explaining the mechanism and 
origin of laws we must sometimes advert to the consider- 
ations of expediency which lead to the establishment of 
those laws. 

In General Jurisprudence the main principles and dis- 
tinctions should be stated in an entirely abstract form, but 
should be illustrated from a particular system. 

The Roman law is the best system from which illus- 
trations can be drawn. For it has supplied the actual 
bases of the systems of law existing in some of the 
countries of Europe, and has largely influenced others, and 
by reason of its perfection as a positive or technical system has 
largely tinctured the language of the International Morality 
which those nations affect to observe. 


Falck says of the Roman Law :—(Jurist. Enc. ii. 109.) 


‘It 1s not the matter of these juristical writings (the 
Pandects) so much as the scientific method employed by 
the authors in explicating the notions and maxims with 
which they have to deal, that has rendered them models to 
all succeeding ages.’ 


Again, Savigny— 
* Tt ie wpon this possession of leading principles that the 
greatness of the Roman jurists rests; their theory 18 80 
thoroughly worked out as to be fit for immediate application, 
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und ther practice is uniformly ennobled by screntific 
treatment.’ 


Hobbes, in the ‘ Leviathan,’ distinguishes the subject 
and scope of General as distinguished from Particular 
Jurisprudence :— 


‘ By cwil law I understand the laws that men are bound 
to observe because they are members, not of this or that 
commonwealth in particular, but of & commonwealth: 
for the knowledge of particular laws belongeth to them 
that profess the study of the laws of their several countries.” 


Uses of the study of Jurisprudence. 


A well-grounded knowledge of the general principles of 
Jurisprudence helps to a well-grounded knowledge of the 
principles of English Jurisprudence. 

In the Prussian Universities the studies are almost en- 
tirely confined to the general principles of Law. 

This course is also advocated by Hale, Mansfield, and 
Blackstone. 

Furthermore, tho utility of the study of Jurisprudence 
is especially marked with respect to— 

1. The administration of law in our dependencies 
wherein foreign systems of law obtain. 

2. The systems of Law founded on the Roman and 
Canon Law, applied in our own courts to a variety of' 
objects. 

3. Questions arising even in the courts which administer 
indigenous law. | 

4. Questions coming before the Privy Council, a 
tribunal which has to decide questions arising out of 
numerous systems without the court or the advocates 
having any specific knowledge of them. 

In each of these cases a knowledge of Jurisprudence 
would prove of material assistance. 
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LECTURE XII. 
Section ITI.—Analysis of pervading Notions. 


I. Rights: the creatures of law properly so called. 
[Rights also arise from other sources, ¢.g. the law of God 
and laws sanctioned morally :— 

(1.) These, like the obligations to which they corre- 
spond, are wnperfect, not being armed with the legal 
sanction ; and 

(2.) So far as Positive Morality consists of laws impro- 
per, the rights arising from it are rights by way of analogy. | 

In analysing the idea of legal right, we must advert to 
the meaning of the following terms :— 


1. Law, Duty, and Sanction— 

For every right is the creature of law, and implies an 
obligation and a sanction. 

2. Person, Thing, Act, and Forbearance— 

For rights reside in persons and are conversant with 
things, acts, and forbearances. 

3. Injury, Wrong, or breach of Obligation or Duty— 

For, as rights imply obligations and sanctions, so do 
obligations or sanctions imply possible injuries or wrongs. 

4. Intention and Negligence— 

For every injury supposes intention or negligence on 
the part of the evil-doer. 

5. Will or Motive— 

For the import of these expressions is implied ir ‘ in- 
tention’ and ‘ negligence ;’ 

And obligations operate upon the will, 


ANALYSIS OF PERVADING NOTIONS. 57 


1. Law, Duty, Sanction. 


Every Law (properly so called) is a command; by 
every command an obligation is, by means of the corre- 
sponding sanction, Imposed upon the person to whom the 
command is addressed. 

If the party is commanded to do or perform, this is a 
positive duty; if to forbear, a negative one. 

[Bentham calls forboarance a negative service, thereby transferring 


to the object of the duty an expression which applies correctly to the 
duty itself.] 


If the duty has a right answering to it, it is a relative 
duty ; 
If it has no such right it is an absolute daty. 


2. Person, Thing, Act, and Forbearance. 


Persons are of two classes, (a) physical and (3) legal 
persons. 

(a) By ‘person’ simply, or ‘physical person,’ is meant 
here ‘human being’ in the widest sense of the term. 

The modern civilians have narrowed down the import 
of the term to ‘a human being invested with a condition or 
status’ (using the word status as including those conditions 
which comprise rights), so their definition may be thus 
stated :— 

“A person is a human being invested with or capable of 
rights.’ 


But this was not the opinion of the Roman classical 
jurists. 

In all their divisions of persons slaves are ranked as 
persons and status is ascribed to them. 

Persona and homo are with them equivalent expressions. 


Origin of the mistake. 
A person was defined by the modern civilians as ‘ a per- 
son bearing a status,’ and status was taken as equivalent 
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to caput, a word denoting conditions which do comprise 
rights ; whereas status was applied to various conditions of 
persons considered merely with regard to their incapacities. 
[The term person is sometimes used as synonymous with 
status or condition. In this sense every human being who has 
rights and duties bears a number of persons. ‘ Unus homo sus- 
tinet plures personas. The word in this sense is in fact equi- 

valent to character. ] 


(8) Fictitious or legal persons. 


These are of three kinds :— 

1. Collections or aggregates of physical persons, 

2. Things, in the proper acceptation of the word. 

3. Collections or aggregates of rights and duties. 

Example of—1. The collegia of the Roman law. 

2. The predium dominans and serviens. 
3. The hereditas jacens, 

They are persons by a figment for the sake of brevity 
in discourse. By ascribing rights and duties to feigned 
persons instead of to the physical persons they really con- 
cern, we are able to abridge our descriptions of them. 

[The subject of Political and Civil liberty is inti- 
mately connected with that of ‘ persons.’ | 


Civil liberty (or Legal) is the absence of Legal 
Restraint. 

[Physical freedom is the absence of external obstacles, and moral 
freedom the absence of motives of a painful sort.] 

Liberty is synonymous with right: in liberty the 
prominent ideais absence of legal restraint, the secondary 
idea is the security for the protection of that right. 

Whereas right denotes the security for the protection 
and connotes the absence of restraint. 

Right and liberty seem to be synonymous, meaning— 

1. Permission on the part of the sovereign to dispose 
of one’s person or any external object (subject to 
certain restrictions) ; and— 
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2. Security against others for the exercise of such 
right and liberty. 

[Where protection is afforded ‘ Right’ is the proper 
word ; as against the government, or rather, a member 
of it,‘ Inberty’ is more frequently used, as against the 
sovereign there can be no legal right. ] 


LECTURE XIII. 
Thing, Act, Forbearance. 


Definition of Thing. 
Things are such permanent objects, not being persons, 
as are sensible or perceptible through the senses, 


For exrample.—A house, a horse, or a piece of gold. 


Things are opposed on the one hand to persons, on the 
other to acts of persons and to facts or events. 


Things resemble persons inasmuch as they are perma- 
nent objects perceptible through the senses. 

And differ from persons, 
inasmuch as persons are capable of being invested with 
rights, and subject to obligations; and 

Things (except by a fiction) are incapable of rights and 
obligations. 

Things differ from facts or events in that things are 
permanent external objects, while facts or events are tran- 
sient objects. 

[By the epithet permanent as applied to a sensible object, 
we here mean that the object is perceptible repeatedly, and is 
considered by those who perceive it as being one and the same 
object ; 

And by transient as applied to sensible objects we mean 
that the objects are not perceptible repeatedly. 

In this sense all things are permanent and no things are 
transient. 
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But things may be distinguished into those which are more 
and those which are less permanent, and to these we may 
apply the terms permanent and transient respectively. ] 


Use of the word Thing (Res) by the Roman Jurists. 


Res is often extended in meaning to include things 
strictly so called, and acts and forbearances considered as 
the objects of rights and duties. 


Again, by the Roman jurists,— 

Things are divided into— 

1. Corporeal or tangible, res corporales, including — 

(a) Things strictly so called, permanent external 
objects, not persons. 

(3) Persons considered as the subjects of rights or 
duties residing in others, 


(y) Acts and forbearances considered as the objects of 
rights and obligations. 

2. Incorporeal things. 

By this expression they understood rights and obli- 
gations themselves. 

The word ‘Jtes’ accordingly has two widely different 
meanings with the Roman lawyers. 

1. It denotes things, acts, forbearances, and sometimes 
even persons considered as the subjects or objects of rights 
and obligations. 

2. It also has a meaning which includes beyond these 
rights and obligations themselves. In this widest sense 
the word Res embraces the whole matter with which law 
is conversant. 

[In the English law we have corporeal hereditaments, 4.¢. 
things opposed to incorporeal hereditaments, which are rights. ] 
[The Roman lawyers sometimes considered a slave a thing 


viewed as the subject of the dominion residing in the master, 
but, generally speaking, a slave is styled servilis persona. | 
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Distinction of Things into Moveab!e and Immoveable. 
Moveable things are such as can be moved from the 
places they occupy without an essential change in their 
actual natures. 

Immoveable things are such as cannot be so moved. 
[But things physically moveable may be considered in law 
immoveable by reason of their intrinsic character, e.g. the key 
of a door; and things immoveable may be by law considered 
moveables, e.g. money directed by a trust to be laid out in land 
will descend to the heir like land, by the doctrine of the Courts 


of Equity. | 

Division of things into— 

Things determined specifically and things determined 
generically (1.e. by reference to the classes to which they 
belong). 

For example.—The field called Blackacre (determined specifically), or 
@ field (determined generically). 

Division of Things into Fungible and not Fungible. 

When the subject of the obligation is a thing of a given 
class, the thing is said to be fungible, ze. the delivery of 
any object which answers to the generic description will 
satisfy the obhgation. 

When a thing which is the subject of an obligation is of 
such a character that it must be delivered in specie (2.e. 
that the very individual thing, and not another member of 
the same class, must be delivered), then it is called not 
fungible. 

Division of Things into RES MANCIPI and RES NEC 

MANCIPI. 

A distinction of Roman law founded on a form of con- 
veyance only applicable to certain objects to which the ex- 
pression ‘Res mancipi’ applied. All other objects as 
subjects of conveyance were ‘nec mancipt.’ 

Division of things into Res singule and Universitates Iterwm. 

Res singule are themselves individual and single, and 
cannot be divided without destroying their actual nature. 
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Universitates rerum are lots or collections of individual 


things. 


A sheep is an example of the first class, a flock of sheep of the 


second. 


[The reason of these distinctions and divisions is that the 


meaning of terms may be known, and consequently their legal 
value; for instance, in conveyances, to make up for the indefi- 
niteness of the general name, we attach a list of as many parts 
of it as we can think of that no one may be left out. A clear 
definition of the original term would obviate this necessity. ] 
[The distinction between Jura rerum and Jura personarum 
in Roman law involves the use of the word ‘persona’ as equi- 
valent to status or condition, so that Jus personarum = the 


luw of status or condition; and 

Jus Rerum is the law of Rights and Obligations considered 
in a general manner, and distinguished from those peculiar 
collections of rights and duties which are called Conditions J 


LECTURE XIV. 
Act and Forbearance. 


Persons and things may be contra-distinguished from 


events as follows :— 
Persons and Things. 
1. Each is an object per- 
ceptible by sense. 


9.Each is capable of 
being perceived repeatedly 
and as considered as being on 
each occasion the same ob- 
ject. 


* Events. 


1. Not every event is @ 
sensible object: some events 
are only perceptible to the 
senses of the individual 
whose mind is conceived of 
as in operation. 

2, Events are transient— 
not perceptible repeatedly. 


ACTS AND FORBEARANCES. €3 


The class of events to which we have to advert are 
human acts and forbearances. 

Acts will be taken to mean—‘ such motions of the body 
as are consequent upon determinations of the will.’ 


[Bentham applies the term internal acts to determinations 
of the will. | 


Forbearance— 

A forbearance is the not doing of some external act 
(negative element) in consequence of a determination of the 
will (positive element). It is this union of the two elements 
which distinguishes forbearance from inaction, which is 
merely negative. 

[Necessary digression to explain the meaning of the 
words subject and object used with reference to rights 
and duties. 

When acts or forbearances are styled the objects of 


duties, it is meant that the duties are imposed upon the 
persons obliged, in order that they may act in the 


manner specified. 

When persons or things are styled the subjects of 
rights it is meant that the acts or forbearances which 
are the objects of those rights relate to those persons 
and things. The expression is employed only in regard 
to those rights which avail against persons generally ;: 
[For example.—The right of the master in or to his servant. The 

object of the right would be the forbearance of all persons from in- 
terfering with the servant: the subject of the right would be the 
servant himself. 

Also, when a right has for its object acts or for- 
bearances to be rendered by a person or persons, it is 
said to avail against such person or persons. | 
We are now in a position to treat of an important dis- 

tinction between rights. 


Rights in rem and Rights in personam. 
Definition—Rights in rem are those which avail 


64 ANALYSIS OF AUSTIN’S JURISPRUDENCE. 


against persons generally: rights 7 personam are those 
which avail exclusively against certain or determinate 
persons, 

[This distinction pervades the writings of the Roman insti- 
tutional writers, though the exact terms do not occur. Tho 
full expression for jus tn personam is jus in personam 
certam sive determinatam. 

N.B.—The expression ‘in rem’ denotes, not the subject, but 
the compass of the right—it denotes that the right in question 
avails against persons generally, and not that the right is a 
right over a thing. | 


Corollary to the definition. 

Duties which correlate with rights im rem are always 
negative, 7.c. dutics to forbear or abstain. 

Of duties which correlate with rights in personam some 
are negative, but most are positive, z.e. obligations to do or 
perform. 

Instances of Rights in rem. 

1. Ownership or property. 

It is the right to use or deal with some given subject in 
a manner which, though not unlimited, is indefinite. 

All other persons are bound to forbear from acts which 
would prevent the enjoyment or exercise of the right. 

Every positive duty which may regard the right and 
every negative duty which binds exclusively certain persons 
must flow from some right collateral to the mght of 
property. 

Ownership therefore is a right residing in a person, over 
or to a person or thing, and availing against other persons 
universally or generally. 

Where the subject of a ‘ jus in rem’ 1s a person, the party 
invested with the right has a jus in personam also against 
the subject. 

2. Servitus ; Servitudes. 

Servitus is aright touse and deal with in a certain 
definite manner a subject owned by another. 
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[In ownership the right of dealing with the subject is larger 
and indefinite. | 


Servitus avails against all mankind, including the 
owner of the subject, and implies an obligation upon all 
to forbear from every act inconsistent with the exercise of 
the right. 

Any positive duty which is attached to the servitude 
answers to some extraneous and collateral right, and not to 
the jus servitutis. 

Instances of rights in personam. 

1. Rights which arise from contract. 

Rights arising from contracts avail against the parties 
who bind themselves by the contract (and their representa- 
tives), but as against all other persons they have no force 
and effect. 


For example.—A buys a book of B, who contracts to deliver it. 
Instead of so doing he sells it to C. 

A has a jus in personam availing against B: 

1. Before the sale, to enforce specific performance of the promise. 

2. After the sale, to enforce satisfaction for the non-porformance of 
the contract. 

If, however, in consequence of B’s promise, the ownership of the 
book is transferred to A, then A has a jus in rem availing against the 
world. 


2. Rights of action, with all other rights founded upon 
injuries, are jura in personam, for they answer to obli- 
gations attaching upon the determinate persons who are 
authors of the injury. 

(The expression ‘ actio tn rem’ is misleading, as it is a name 


which, being applicable to the violated right, is extended im- 
properly to the remedy.] 


Rights in personam are rights to acts and forbearances, 
and nothing more. A so-called jus ad rem acquirendam, 
or, more fully, jus in personam ad jus in Tem acquirendum, 
is a right availing against a determinate person to the ac- 
quisition of a right availing against the world at large; or, 

F 
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in other words, it is a right to a conveyance on the part 
of the person obliged. 

The same instrument or transaction being at once a 
contract and a conveyance, sometimes leads to confusion, 
e.g. when a so-called contract passes an estate (or right 
an rem), it is so far not a contract, but a conveyance. So 
far as it gives a jus in personam it is a contract. 

Example.—The sale of a specific moveable is in the English 
law a conveyance. 

(Terms applicable to the two great classes of 
rights and obligations :— 

1. Rights availing against persons generally or 
universally may be termed rights in rem. 

2. Rights availing against persons certain and 
determinate—rights in personam. 

5. Obligations incumbent upon persons generally 
and universally—offices or duties. 

4. Obligations incumbent upon persons certain 
and determinate would receive the proper name of 
obligations. 

Obligations considered universally would be called 
‘ offices’ or ‘ duties.’ | 


LECTURE XV. 
¥ Rights in rem which are Rights over Persons. 


Of these we may give as examples :— 

1. The right of the father to the custody and education 
of his child. 

2. The right of the guardian to the custody and educa- 
tion of his ward. 

3. The right of the master to the services of the slave 
or scrvant. 

As against the child, ward, and servant, these rights 
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are rights in personam ; as against the world at large they 
are rights to the exercise of the various rights impliedin the 
relations of father and child, guardian and ward, master 
and servant, without molestation from the rest of the world. 

The person who is the subject of this right ‘in rem’ 
occupies an analogous position to that of a thang which is 
the subject of a similar right, for instance, considered as the 
subject of the real right which resides in the parent, the 
child might be styled a thing; in short, whoever is the 
subject of a right which resides in another person, and 
which avails against a third person or persons, is placed in 
an analogous position to a thing, and in respect of that 
analogy may be termed a ‘ thing.’ 

This analogical extension of the meaning of the word 
thing is employed— 

1. By the Roman lawyers, who styled the slave con- 
sidered as the subject of a real right residing in tle master, 
a thing. 

2. By some modern civilians (Heincccius and others) 
the filiusfamilias considered as the subject of the real 
tights residing in the paterfamilias has been classed with 
things. 


[Common error of supposing that the slave was not con- 
sidered by the Roman jurists as belonging to the class of 
Persons, Considered as bound by duties towards his master 
and others the slave is ranked among physical persons. Con- 
sidered as the subject of the right residing in his master, and 
availing against third persons, he is occasionally deemed a 
‘thing,’ but is usually deemed a person rather than a thing, 
and is called ‘ servilis persona.’ 

In no passage of the classical jurists is the filiusfamillas 
styled a thing. ] 


Rights in rem without determinate Subjects. 


These are not rights over things or persons, but are 
rights to forbearances only. 
F2 
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Ezamples— 

1. A man’s right or interest in his good name.— 
Persons in general are bound to forbear from such 
imputations as would amount to injuries towards his 
right to his reputation, which is therefore a right in 
rem; but there is no subject, thing or person, over 
whom it can be said to exist. 

2, A monopoly, a patent right, a franchise.—In all 
these cases there is no subject, person or thing, over 
which the real right can be said to exist. 

3. The right of the heir to the heritage (in Roman 
law), or the right availing against the world at large to 
the aggregate of rights forming the heritage, which 
right he could maintain by a real action, 7.e. one 
grounded on an injury to a real right, 

4. A right in a status or condition—A right ina 
status or condition (considered as an aggregate of 
rights and capacities) is also a real right. 

[By the Roman law a right in a status might be asserted 
directly and explicitly by an action expressly for its recovery : 
in the English law (excepting certain actions peculiar to the 
court for divorce and matrimonial causes) no such action can 


be brought. Hence the question of status occupies very little 
of the ground of English law.] 


LECTURE XVI. 
Rights considered Generally. 


1. The nature, essence or properties common to all 
rights. 

Every right is a right in rem or a right in personam. 

Rights in rem reside in a determinate person or persons 
and avail against other persons generally. 

Duties corresponding to rights in vem are negative, 1.e. 
are duties to forbear. 
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Consequently all rights in rem reside in determinate 
persons, and are rights to forbearances on the part of per- 
sons generally. 

Rights in personam reside in a determinate person or 
persons, and avail against a person certain or determinate. 
The correlating duties are either to do, or to abstain from 
an act. 

Hence it follows that— 

1. All rights reside in determinate persons. 

2. All rights correspond to duties or obligations in- 
cumbent on other persons. 

3. All rights are rights to acts or forbearances on the 
part of the person or persons bound. 

Rights in the abstract may be thus described :-— 

A monarch or sovereign body commands that one or 
more of his subjects shall do or forbear from acts in respect 
of a certain determinate party. The persons who are to! 
do or forbear are said to be subject to a duty. The person: 
towards whom those acts are to be done or forborne ia, 
said to be invested with a right. 

Certain definitions of a ‘ Right’ examined. 

1. ‘A right ts the security for the enjoyment of a good or 
advantage which one man derives from a duty imposed upon 
another or others.’ 

2. It has also been said that rights are powers, powers to 
deal with things and persons. 

Objections— 

(a.) All rights are not powers over things or persons. 
All or most of the rights styled rights in personam are 
merely rights to acts and forbearances. 

And many of the rights styled ‘juva in rem’ have no 
subject. 

(b.) The party invested with a right is invested with that 
right in consequence of the corresponding duties being im- 
posed upon others, and this duty is enforced by the power 
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of the state, not by that of the person who is invested with 
the right. 
[The definition of right as ‘faculias faciendi aut non faciendi’ 
is open to the same objections as the last.] 


(c.) Right, the capacity of exacting from others acts or 


forbearances. 
Objection—The means of exacting the act or for- 


bearance, 1.e. the sanction enforced by the State, is not ex- 
pressly adverted to. 

Austin’s brief definition. 

‘A party has a right when another or others are bound or 
obliged by the law to do or forbear towards, or im regard of 
him. 


LECTURE XVII. 
Duties. 


Having explained those duties which have rights cor- 
responding to them, we now proceed to treat of those 
duties which have no corresponding rights, They are 
called Absolute duties. 

Every legal duty is imposed by the command of the 
sovereign. It answers to a right when the sovereign 
commands that the acts shall be done to a determinate 
party other than the obliged. 

All other duties are absolute. 

A duty is absolute, 

1. When the acts are to be done or forborne towards or 
in respect of the person on whom the duty is imposed, 7. 
when the duty is self-regarding. 

2. When the acts are to be done or forborne towards 
persons not determinate, other than the obliged. 

3. Where the duty imposed is not one towards man, 

4, Where the duty is to be observed towards the 
sovereign imposing it. 
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[Self-regarding duties and duties not towards 
man are only properly so called with regard to their 
proximate scope ; considered with reference to their 
more remote purposes they are absolute duties re- 
garding persons generally. 


Example—The duty incumbent on a person not to commit 
suicide is a self-regarding duty in regard of its proximate pur- 
pose, to the end of deterring him from taking his own life; 
but remotely it is imposed to benefit the community by deterring 
its members generally from suicide. ] 


So with relative duties and their correlating rights, they 
are conferred in numerous instances with the direct aim of 
promoting the public good, and indirectly to the same ex- 
tended purpose. 

Owing to a misconception of the above, the ground of 
distinction between Public and Private Law, according to 
the Roman lawyers, is that Public Law ‘ad publicé utilia 
spectat,’ Private Law ‘ad singulorum utilia spectat.’ For it 
is clear that as the general interests are the aggregate of 
individual interests, law regarding the former and law 
regarding the latter regard the same subject. 

The true distinction seems to be that Private Law 
regards persons as not bearing political characters, Public 
Law regards them as having political characters. 

Again, Blackstone thus distinguishes— 

Civil injuries and crimes. The former, he says, are 
private wrongs and concern individuals ; 

The latter are public ones, and concern the State. 

But this is untenable. 

All offences affect the community and all offences affect 
individuals. 

Some are not offences against rights, and are, therefore] 
pursued directly by the sovereign. 

It is in the difference of procedure that the distinction 
between civil injuries and crimes lies. 
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An offence pursued by or at the discretion of the injured 
party or his representative, is a civil injury; one pursued 
by the sovereign is a crime. 

Examples of the classes of Absolute duties. 

1. Self-regarding duties.—The proximate purpose of 
which is the advantage of the person obliged. 

Examples of violation of these— 
Suicide, drunkenness, 

2. Absolute duties, the proximate purpose of which is 
the advantage of persons indefinitely. 

Example.—The duty of military service in most countries, 
Violations.—Arson (on account of the danger to the public). 

3. Absolute duties, the proximate purpose of which is 
not the advantage of any person or persons. 

Example.—Our duties towards the lower animals, 


LECTURE XVIII. 


Will and Motive. 


Every legal duty is a duty to do or forbear from an 
outward act or sala and is imposed by a command of the 
sovereign. 

To fulfil the duty is right, non-fulfilment is an injury ; 
the evil conditional on non-fulfilment is the sanction. 
The nature of legal injuries and sanctions must, therefore, 
be investigated before we can complete the analysis of right 
and duty. And to determine the import of injury and 
sanction we must settle the meaning of the terms Will, 
Motive, Intention, and Negligence. For— 

1. The sanction or conditional evil determines the will 
of the person obliged to the act or forbearance. 

2. Acts and forbearances which are the objects of duties 
are the consequences of volition or determination of the 
will. 
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3. Some injuries are intentional, others are conse- 
quences of negligence. Both intention and negligence run 
through the doctrine of injuries or wrongs. And intention 
meets us at every step in every department of jurisprudence. 
But to settle the import of the terms Intention and Negli- 
gence it is necessary to settle the import of the term W/rll, 
for will and intention are inseparably connected, and negli- 
gence implies the absence of a due volition and intention. 


The Will. 


Certain movements of our bodies follow invariably and 
immediately our wishes or desires for those same move- 
ments. When we speak of the Will or power of willing, 
all that we mean is that we wish the movement, that we 
expect the movement to follow the wish, and that it does 
follow accordingly. 

In the case of all wishes other than those immediately 
followed by the bodily movements wished, the object of the 
wish is attained through a mean or a series of means, 

For example.—I wish that my arm should move, and the 
bodily movement follows the wish. 


I wish to lift up a book; and I wish certain bodily movements 
which are the meun or instrument for attaining my ultimate end. 


The dominion of the will is limited to some of the 
bodily organs. 
The motion of the heart, for instance, cannot be 
quickened by a wish on my part that it should do so. 


The dominion of the will does not extend to the mind, 


For changes in the state of the mind are not to be 
attained by merely desiring or wishing those changes, 
but are the result of a long series of means beginning 
with desires which are really volitions. 


For example.—Taking up a book to banish an importunate 
thought. 
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The movement of the body to take up the book is willed: 
then follows a series of means by which the ultimate end is 
attained. 

Volitions, then, are such desires as are immediately fol- 
lowed by the bodily movements desired. 

Acts (properly so called) are such bodily movements as 
immediately follow our desire of them. 


[A confusion arises from the term ‘ acts’ being 
employed in an extended sense to mean,— 
‘ Acts with certain of their consequences.’ 


For example.—A shoots B. The long train of incidents 
included in that expression are considered as one act; whereas 
the only one of those incidents which is willed (and conse- 
quently the only act), is the actually raising and firing the 
pistol. The subsequent incidents are consequences of the act 
which is willed, and are not willed, but intended. In short, 
acts are willed and consequences intended. |] 


Motive and Will. 


A motive is a wish causing or preceding a volition; a 
wish for something not to be attained by wishing it, but 
which the party believes he shall attain by means of those 
wishes which are called acts of the will. 

Again, motives may precede motives. 

For the desired object which determines the will may 
be desired as a mean to an ulterior purpose, In which case 
the desire of the object which is the ultimate end prompts 
the desire which immediately precedes the volition. 

[The subject of the will has attracted much attention, for 
the business of our lives is carried on by bodily movements, 


which are the objects of volitions; and also volitions are the 
only desires which consummate themselves. ] 
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LECTURE XIX. 
Intention. 


[Throughout this work Austin applies to Will, Volition, and 
Motive, the meanings above given. 

Acts must be taken to include Acts properly so called and 
certain of their consequences, as it is impossible to discard cur. 
rent forms of speech] 


Acts properly so called are the bodily movements which 
immediately follow our desires of them; they are followed 
by consequences. 

To desire the act is to will it, to expect the consequences 
is to intend them. 

Will includes intention, ¢.e. every act that is willed is 
intended. 

But intention does not imply will, for the consequences 
of an act are never willed though generally intended (some- 
times consequences are not intended). 

Where an agent intends a consequence, he may either 
Wish it or not wish it. 

If he wishes it he may wish it as an end, or a8 @ mean 
to an end. 

Strictly speaking, no external consequence is desired as 
an end, for the ultimate purpose of every volition is 
a feeling or sentiment—pleasure arising directly or in- 
directly. But where the pleasure can only arise from a 
given external consequence, that consequence is styled with 
sufficient accuracy the end of the act or volition. 

Where an intended consequence is wished as an end or 
a mean, motive and intention concur. The consequence in- 
tended is also wished, and the wish of the consequence 
suggests the volition. Hence the frequent confusion of 
motive with intention, as in English law, where murder is 
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always described as committed ‘of malice aforethought,' 
meaning simply ‘intentionally.’ 
Examples of the three varieties of intention above de- 
scribed :— 
1, Theagent may intend a consequence as an end. 
For instance.—A to appease his mortal hatred of B shoots 
him. 
B’s death is intended as an end, 
The agent: may intend a consequence a8 & mean, 
2. A shoots B to get his purse. 
B's death is intended asa mean, The ultimate motive is 
the desire of getting the purse. 
3. The consequence may be intended and not wished for. 
A shoots at B with the intention of killing him. C is 
standing close by and is shot instead of B. 
Here C’s death is intended (inasmuch as its possibility is 
contemplated by A), but it is not desired. 


Forbearances are intended and not willed. 


This follows from the nature of volitions. In the case 
of a forbearance an act is willed other than the act which is 
abstained from ; and from a knowledge that the act willed 
excludes the act forborne, the agent intends the forbear- 
ance. 
[The subject may be illustrated by the following 
table :— 

Acts improperly so called, 7.¢. acts properly so called 
together with certain of their consequences, 


Intended. Not intended. 
| 


Willed and Intended and 
intended. not willed 
(Acts properly so 
called) 
Desired. Not desired, 
| 
As a mean to As an end, 


an end. 
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LECTURE XxX. 
Negligence, Heedlessness, and Rashness, 


Omission and forbearance distinguished. 

To forbear is not to do, with an intention of not doing. 

To omit is not to do, without thought of the act not 
done. 

Culpable omissions reccive the name of negligence. 
Negligence is distinguished from heedlessness thus : 

Negligence consists in the omission of an act and the 
violation of a positive duty: the act is omitted because the 
agent does not advert to it. 

Heedlessness consists in the performance of an act and 
the violatiun of a negative duty: the act is done because the 
agent does not advert to its probable consequences. 

Rashnegg. consists in the performance of an act and the 
violation of a positive duty: the act is done because the 
agent does not advert sufficiently to the probable conxse- 
quences of the act. 

Example —A fires at a mark chalked on a wood fence. 


He does not sufficiently advert to the chances of wounding some- 
body on the other side. This is example of rashness. 


Rashness, Heedlessness, or Negligence were by the 
Roman jurists, in some cases, considered equivalent to 
dolus, 1.e. to intention. 

The meaning of the Roman jurists in assuming that 
these expressions were equivalent, probably amounts to 
this :—In certain cases it is impossible to determine whe- 
ther the agent intended, or whether he was negligent or 
rash. In such cases it is to be presumed (in a civil action) 
that he intended, and his liability adjusted accordingly. 

But a clear line of demarcation can be drawn between 
Intention and Negligence. 
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To intend is to believe that a given act will or may 
follow a certain volition or act; intention is therefore a 
state of consciousness. 

But negligence and heedlessness imply unconsciousness ; 
in the first case the party does not think of a given act ; in 
the second he does not advert to a given consequence. 

If the agent advert to the act or to the consequence he 
intends. 


If he does not do so, he is heedless, negligent, or rash. 


Dolus. 


Dolus strictly denotes fraud. It also by an extension 
of its meaning signifies intention or intentional wrong: the 
reason probably is that fraud imports intention, and for 
want of a name which would denote intention the Roman 
lawyers expresssd it by the name of a something which 
necessarily implied it. 


Culpa. 

As opposed to dolus, culpa imports negligence, heed- 
lessness, or temerity, as well as indirect intention (i.e. 
of consequences intended, but not desired). 

As opposed to negligentia, culpa is restricted to delicts— 
injuries done through culpa in this sense, ‘faciendo semper 
admittantur.' 

Injuries done negligentié (when opposed to culpd) in this 
sense comprise all breaches of obligations, and are com- 
mitted ‘ faciendo aut non faciendo.’ 


{The word malice is used of indirect intention in the English 
law in much the same way as dolus in the Roman.] 

Summing up—In Roman Law :— 

Infortunium (ubsence of dolus and culpa) = unintentionality 
and absence of intention. 

Culpa sine dolo = unadvisedness with heedlessness, or mis- 
advisedness with rashness. 

Direct intentionality = Dolus, 

Oblique intentionality = Culpa, 
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LECTURE XXI. 
Present Intention to do a future Act. 


A present intention to do a future act differs from doing 
an act with a present intention. 

In the latter case the act is willed and done. In the 
former it is neither willed nor done, though it is intended. 

It may be defined to be— 

‘A present desire of an object (either as an end ora 
mean) with the present belief by the party that he will do 
acts hereafter for the purpose of attaining tt.’ 

It is by this belief that the simple desire of the object is 
distinguished from the intention. 

A present intention to do a future act is also distin. 
guished from a present volition and intention thus: In the 
latter case we presently will and act, expecting a given 
consequence. 

In the former case we neither presently will nor pre- 
sently act, but presently expect or believe that we shall 
will hereafter. 

[Such expressions as ‘resolving’ and ‘determining,’ as applied to 
& present intention to do a future act, simply denote that we desire the 
object intensely, and that we have a correspondingly strong belief:that 
we shall resort to means of attaining it.] 

It is clear that we may presently intend a future for- 
bearance as well as a future act, and all that can be said in 
general of intentions to act in future may be applied with 
but slight modifications of intentions to forbear in future. 

An intended consequence of an intended future act is 
not always desired, for we may intend or expect that the 
act, which we presently believe that we shall hereafter will, 
may be followed by consequences which we do not desire. 

The execution of every intention to do a future act 
is necessarily postponed to a future time. 
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Such intention is revocable or ambulatory, t.e. the desire 
which is the ground of the intention may cease before the 
intention is carried into execution. 

It may also be matured or not matured. 

When a long series of acts and means is a necessary 
condition to the attainment of the desired end the deter- 
mination of this series is styled ‘the compassing of the 
desired object.’ 


Attempts. 


When one or more acts have to be done in succession 
before a desired object can be attained, doing any one 
of the acts which precede the last is styled an attempt. 


When a criminal intention is evidenced by an attempt, 
the party is punished in respect of the criminal intention. 

The reason for requiring an attempt is probably the 
danger of a mere confession being admitted. 


Intention considered apart from its relation to injuries. 


In all cases we shall find intention reducible to one of 
two notions :— 


1. A present volition and act with the expectation 
of a consequence; or— 

2. A present belief on the part of the person in 
question that he will do an act in the future. 


For example.—The ‘intention of the legislator’ ex- 
presses either the purpose with which he made the law, 
or the sense which he annexed to his own expressions, 
and that in which he hoped others would understand 
them. In either case we mean that he willed and per- 
formed a given act expecting a given consequence. 

The intention of contracting parties is the sense to be in- 
ferred from the words used, or from the transaction, or both, 
that one party gave and the other received the promise. 


[Paley’s definition.—‘ When the terms of a promise admit 
of more senses than one, the promise is to be performed in that 
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sense in which the promisor apprehended at the time that the 
promisee received it,’ would lead to this, that a mistaken appre- 
hension by the promisor of the apprehension of the promisee 
would exonerate the promisxor. | 
The true rule is the understanding of both parties. If 
the understanding of the parties differed materially there is 
no consensus, and consequently no contract. And if a 
written instrument contain the terms of the contract, it is 
the only admissible evidence of what those terms were. 
[The sense of the promise, being the meaning which each 
party attaches to the words or the transaction, is a totally dif- 
ferent thing from the intention. Each of the parties does 
@ present act expecting a given consequence. | 


LECTURE XXII. 
Sanction. 


Sanction is evil incurred or to be incurred by disobe- 
dience to command. 


Obligation is liability to that evil in the event of dis- 
obedience, and consequently regards the future. 
{If the party has acted or forborne agreeably to the com- 
mand, he has wholly or in part fulfilled the obligation.: 
In positive duties performance extinguishes duty and right. 
In case of negative duties the duty can never be ex- 
tinguished by fulfilment, though it ceases if the right be 
-extinguished. | 


Sanctions operate upon the DESIREs of the obliged. 

In the case of positive duties they may be said to act 
upon the will, 

But if the duty be negative—Then the desire of 
avoiding the evil which impends from the law causes the 
agent to forbear, and this forbearance is intended, but not 
willed ; for the party either wills au act inconsistent with 

G 
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the act forborne, or remains in a state of inaction which 
excludes it. 

In the case of a positive duty it may be said that we 
are obliged through our wills; for the force of the obliga- 
tion lies in our desire of avoiding the threatened evil, to 
avoid which we will the act which is commanded. 

An obligation to desire (in the sense in which desire is 
opposed to will) is not possible; for, although we desire to 
avoid the sanction, we are not necessarily averse from that 
which the law forbids, and vice versd. 

When we desire what the law forbids, or are averse 
from that which the law enjoins, we observe our duty, 
because our aversion to the sanction overcomes the con- 
flicting wish. There is here no confitct of will and desire, 
as is currently stated, but a conflict of a stronger with 
a weaker desire. And this stronger desire (of avoiding 
the sanction) does not extinguish, though it masters and 
controls, the sinister desire ; except that in the way of asso- 
ciation, through the thought of the act or forbearance which 
constitutes the breach of duty being constantly associated 
with the thought of the sanction or evil, and through the 
desire of avoiding this evil being stronger than the desire of 
the consequences following the given act or forbearance, we 
look upon the act or forbearance as a source of probable 
evil, and thus regard it with aversion. So the stronger 
desire of avoiding the sanction extinguishes the weaker 
one for the consequences of the act. 

When the fear of the evils impending from the law has 
extinguished the desires which urge to breach of duty, the 
man is just; in other words, when he loves justice for itself, 
and not because he fears the sanctions which impend from 
the law, he is just. 

[This is not the only source of such a benevolent disposition, 
for love of justice is also partly generated by considerations of 


the utility of justice and by the love of general utility felt 
by all more or less strongly.} 


PHYSICAL COMPULSION. 83 


When a man’s desires habitually accord with his duties 
we say he is just. 
When they are habitually adverse we say that his mind 
is disposed to injustice. 
[N.B.—We often speak of a deliberate intention to do a 
criminal act as ‘a depraved will ;’ but it is manifest that bad- 
ness or gocdness cannot be affirmed of the will at all.] 


LECTURE XXIII. 
Physical Compulsion distinguished from Sanction. 


The compulsion implied in duty and obligation is hate 
and fear of an evil which we may avoid by desiring to ful. 
fil a something which we can fulfil if we wish. 

All other compulsion or restraint may be termed 
Physical. 

For example.—A man is imprisoned in a cell from 
which he could escape if he tried, but is deterred by 
fear of the probable evil if he succeeded. In this case 
the man is obliged to stay in the cell. 

But if a man is imprisoned in a cell, of which the 
door is locked, physical restraint is applied to his body. 
Whether he will escape or not depends not upon his 
desires. 


Physical compulsion may apply to the mind as well as 
the body. 


[We have seen that the dominion of the will does not 
extend to the mind. ] 


For a change in the mind may be wrought or prevented 
whether we desire the change or not, eg. the change of 
mind produced by evidence which leads a person to admit 
a conclusion though he does not wish to admit it. 


[We cannot be obliged to suffer or not to suffer. The only 
G2 
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possible objects of duties and obligations are acts and forbear- 
ances, which do depend upon our desires, and by which we may 
induce or avert suffering. Suffering is the ultimate sanction ; 
but we cannot be obliged to suffer, for that would postulate our 
being obliged to something which does not depend on our 
desires, | 


LECTURE XXIV. 
Guilt, Imputability. 


The import of these terms must be considered before 
we can estimate fully the nature of Injury or Wrong. 

Certain forbearances, omissions, and acts are wrongs 
or injuries ; and their authors are violators of duties and 
obligations. The parties forbearing, omitting, or acting 
are guilty, and their plight is styied guilt or imputability. 

Negligence (the omission of a given act through not 
adverting to it), Heedlessness (the performance of an act 
through not adverting to its probable consequences), and 
Rashness (the performance of an act through insuflicient 
advertence to it), are severally essential component parts 
of injury or wrong (as is also Intention, of which hereafter). 
But action, forbearance, or omission is also a necessary 
ingredient. Intention (in the sense of present intention), 
negligence, heedlessuess, or rashness, is not in itself wrong; 
but in order to place the agent in the position of imputa- 
bility the intention, rashness, or negligence must be referred 
to some act, forbearance, or omission of which it was the 


cause. 

[With regard to present intention to do an actin the future, 
it is possible that mere consciousness might be treated as 
awrong. We might be obliged to forbear from such intentions 
as are settled, deliberate, or constantly recurring. The fear of 
punishment might prevent such frequent recurrence, and the 
pernicious act to which the intentions when recurring fre- 
quently would lead.] 


GUILT, IMPUTABILITY. 85 


Restriction of Guilt or Culpa to Intention, Heed- 
lessness, &c., as the CAUSE of Action, Forbearance, 
Omission, &c 

An opinion prevails among German jurists that to con- 
stitute guilt the will of the party must have been in such a 
predicament that the criminal fact may be imputed, .e. that 
the criminal fact may be imputed as effect to the state of 
his mind as cause. 

In other words, Culpa DEnotes the state of the party’s 
mind, although it coNnotes the positive or negative conse- 
quences of the state of his mind. 

‘Injury ’ and ‘ Guilt’ are merely the contradictory of 
‘Obligation ’ and ‘ Duty.’ 

Parties are obliged to do or forbear with various modi- 
fications. 

If they are obliged to do they are bound not to omit 
the act negligently or intentionally. 

If they are obliged to forbear they are bound not to do 
the act negligently or rashly. 

So, if a person omit an act negligently or intentionally, 
he breaks a positive duty. 

Andif he does an act negligently he breaks a negative one. 

An injury is, therefore, the contradictory of that which 
the law imposing the duty enjoins or forbids. 


Meaning of the phrase Corpus delictt. 

Corpus delict: is a collective name for the sum or aggre- 
gate of the various ingredients which make a given fact a 
breach of a given law. 

Thus, an attempt may be distinguished from consum- 
mation of @ criminal purpose. For the _conse- 
quence there is not the corpus of the principal delict. But 
the intention GoUpIS Wik an act tending To the conse 
quence, constitutes the corpus of the secondary delict 
styled an attempt. 
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LECTURE XXV. 


Intention or inadvertence is of the essence of Injury. 
[This was assumed at p. 84.] 


There can be no breach of duty unless the sanction were 
capable of operating as a motive to the fulfilment of the 
duty; and the sanction operates upon the obliged in a two- 
fold manner, 

1. By counteracting the motives or desires prompt- 
ing toa breach of duty. 

2. By tending to excite the attention which the 
fulfilment of the duty requires. 


And unless the party knew or might have known 
' that he was violating the duty, the sanction could not 
operate at the moment of the wrong. 
| Therefore, Injury supposes unlawful intention or 
' unlawful inadvertence (i.e. negligence, heedlessness, 
' or rashness). 

Anomalous exception in English Law. 

It frequently happens that in cases of obligation, arising 
directly from contract, when time for performance is not 
determined by the contract, performance is due so soon as 
the obligee desire it. 

For example.—If I buy goods I am bound from the 
moment of delivery to pay the price to the seller. In 
this case and similar ones it is impossible that the obli- 
gation should be broken through inattention or inad- 
vertence, until the obligee desire performance, and the 
obligor be informed of the desire. 

According to the rule in the Common Law Conrts, the 
creditor may sue the debtor as for a breach of obligation at 
once, without a previous demand. 
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This is justified by the argument that an action is in it- 
self a demand. 

This argument is opposed to the view that a nght of 
action is founded on an injury, that unlawful intention or 
injury is of the essence of injury, and that in cases such as 
the one under consideration there is no room for unlawful 
intention till the creditor desire performance and the 
debtor be apprised of the desire. 

The principle applied to the possession of res aliena. 
If the possession be mald fide it is itself a wrong, and the 
obligation is ex delicto. 

lf the possession be bond fide it is not a wrong; the 
obligation being quasi ex contractu. But on notice given by 
the person entitled, further possession becomes either a 
breach of the quasi contract or a violation of the jus in rem 
residing in the person entitled. 

The Roman Law consistently maintains the principle 
that intention is of the essence of Injury. 

In all cases the institution of an action must be pre- 
ceded by notice to the debtor, provided he can be found. 

The non-performance of an obligation is in Roman Law 
styled ‘mora,’ for the debtor delays performance. The 
predicament in which the debtor is placed in consequence 
of his non-performance is also called mora. 


For example.—A bailee is in mora if he refuse to return a 
bailment on demand, and is liable for accidental damage. 


Speaking generally, if no time be fixed for performance, 
the debtor is im mord only after demand by the creditor. 
But if a particular time be fixed for performance, the 
debtor by non-performance becomes in mord, without de. 
mand by the creditor. The rule in Roman Law is ‘ Dies 
imterpellat pro homine.’ 

[Breach of contract is no exception to the principle. For 
though in our law we distinguish actions ex contractu from 


actions ex delicto, yet the former are founded on injury as much 
as the latter.] 


88 ANALYSIS OF AUSTIN’S JURISPRUDENCE. 


Recapitulation. 

Unlawful intention or unlawful inadvertence is therefore 
of the essence of injury, because the sanction could not 
have operated upon the party as a motive to the fulfilment 
of the duty unless he had been conscious that he was 
violating the duty, or unless he would have been conscious 
of it if he had attended as he ought. 


Grounds of Exemption from Liability. 


These are mostly reducible to the same principle, 1.6. 
that the party is clear of liability because— 
1. He is clear of intention or inadvertence, or 
2. He is presumed to be clear of intention or inadver- 
tence. 
~~ i. Casus or Accident. 
No one is liable for a mischief resulting from accident, 
1.e. from some event (other than an act of his own), which he 
was unable to foresee or, foreseeing, was unable to prevent. 
But by virtue of an obligation arising aliunde he may be 
liable (though he is not liable as for an injury or wrong in 
respect of the accidental mischief). 
For example—A makes a ‘ depositum’ with B. The sub- 
ject of the deposit is destroyed accidentally. 3B is not liable as 


for an injury ; but if by another contract B has agreed to keep 
the deposit safely, then he is answerable on the contract, 


il, Ignorance or Error. 


Ignorance of fact is another ground of exemption. 

Though the proximate ground is ignorance or error, the 
ultimate ground is the absence of unlawful intention or in- 
advertence. 

[For if the ignorance could have been removed by due at- 
tention or advertence, the act is imputable to negligence, heed- 
lessness, or temerity. | 

For example.—If intending to Kill a burglar who has 
broken into my house I strike and kill (in the dark) my own 
servant, the mischief is attributable to inevitable error. 
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‘Ignorance of Law. 


For an obligation to be effectual— 

1. The party must know the law imposing the obli- 
gation to which the sanction is annexed. 

2. The party must know (or must be in such a position 
that with due advertence he might know) that the given act 
would amount to a breach of the obligation. 

Unless these conditions concur, the sanction cannot 
operate upon his desires. 

Ignorance of fact is therefore in every system of Law 
a ground of exemption. 

Ignorance of Law is generally not a ground of ex- 
emption. 

The reason given in the Pandects is— 

That ignorance with regard to fact is often inevitable ; 
that is to say, no attention or advertence could prevent it. 
But ignorance of law excuses none, for the law both can be 
and ought to be knowable. 

[ Answer to this— 

That it mistakes what is for what ought to be. 

No actual system is so knowable. ] 

Blackstone follows in the same line, urging that every 
one may know the law and ts bound to know it. 

This asserting that ignorance should not excuse because 
the party is bound to know is to adduce the rule as a reason 
for itself, 

The true argument in favour of the general rule seems 
to be that if ignorance of law were admitted as a ground of 
exemption, the Courts would be occupied with questions 
impossible of solution, as to whether the party was 
ignorant of the law at the time of the wrong done, and, 
assuming his ignorance, whether it was inevitable. 

The admission of ignorance of fact as a ground of ex- 
emption is not attended with these disadvantages, for the in- 
quiry is limited to a given incident, 
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In our own Jaw the rule holds almost universally. In 
the Roman Law there are certain classes of persons ‘ guibus 
permissum est jus ignorare,’ e.g. women, children under age, 
and soldiers. The reason is that it is presumed that their 
information does not extend to a knowledge of law. 

[But even these classes of persons cannot allege with effect 
their ignorance of those parts of the law which are founded on 
the jus gentium. 


This corresponds to our division of malum in se and malum 
prohibitum. | 


The objection to ex post facto laws 1s consonant with the 
general principle that intention is of the essence of injury. 
The law not being in existence at the time of the injury 
being done, there could have been no sanction to operate as 
a motive to obedience, there being nothing to obey. 

There could, therefore, be no injury, because no in- 
tention to break a law. 


LECTURE XXVI. 


[Digression on presumptions of Law. 


Presumptions are of two classes, Presumptiones hominis 
and presumptiones juris: the latter may be subdivided into 
presumptiones juris and presumptiones juris et de jure, 

Presumptiones hominis, or presumptions simply so 
called, are drawn from facts of which the law has left the 
probative force to the discretion of the judge. 

A presumptio hominis is not necessarily conclusive even 
if no proof to the contrary be adduced. 

Presumptiones juris are inferences drawn in pursuance 
of the preappointment of the law. Proof to the contrary 
is admissible in these cases, but till it is adduced the pre- 
sumption holds good. 


GROUNDS OF EXEMPTION. 91 


Presumptiones juris et de jure.—In these the law pre- 
determines the probative force of the fact, and also forbids 
the admission of counter evidence. } 


iii. Infancy and Insanity. 


An infant or an insane person is exempted from liability 
because it is a presumptio juris that he is not dolt capaz, or 
capable of consciousness that his conduct conflicts with 
the law. This capacity may be established by appropriate 
evidence. 

In the case of an infant less than seven years old the 
inference of incapacity is a presumptio juris et de jure. 

This is not inconsistent with the statement, that ignor- 
ance of the law is not (per se) a ground of exemption, for in 
the above cases ignorance of law is only considered as one 
of the grounds of exemption in company with others from 
which it cannot be severed. 


iv. DrunKenness. 


In the Roman Law drunkenness (unless it was the con- 
Sequence of an unlawful intention) was a ground of 
exemption, even in the case of a delict. Drunkenness is 
assumed to be similar to infancy and insanity, according to 
this view. 

In English Law drunkenness is no exemption. 


v. Sudden and Furious Anger. 


In English Law this is never a ground of exemption. 

In Roman Law it is admitted if it be such as to exclude 
all consciousness of the lawfulness of the act, m the same 
way as drunkenness and insanity. 

When the party is answerable for deeds done in furious 
anger it is in respect of his having neglected that self-dis- 
cipline which would have prevented such anger. 
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[The case of imperitia or want of skill is treated in the same way.] 

[The distinction between delicts and quasi-delicts of the 
Roman Law seems to be illogical. 

For example.—The imperitia of a physician is a delict. 

That of a judge, a quasi-delict, 

But the ground of liability is in both cases the same, the 
taking upon himself by the injuring party of functions he was 
not qualified to exercise. And the right violated being in each 
case one in rem, they are both delicts.] 


Grounds of exemption not depending on the foregoing 
principle. 

The party is exempted in some cases in which the sanc- 
tion might act on his desires, but in which the fact does 
not depend on his desires. 

For example— 

1. In case of physical restraint : 

The agent may be conscious of the obligation, but the 
sanction would not be effectual if applied, because the 
agent could not perform the obligation. 

2. In case of extreme terror : 

The agent is urged to a breach of the duty by a motive 
stronger than any sanction; and as the sanction would be 
inoperative, its infliction would be unadvisable. 

[The above cases are rather instances in which the notion 


of obligation is wanting, because the sanction could not be 
operative. } 


LECTURE XXVII. 
Sanctions. 


Sanctions may be divided into two classes :— 

1. Those which are enforced at the discretion of the 
injured party, or of his representative, i.e. Civil or Private 
Sanctions. 

2. Those which are enforced at the discretion of the 
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sovereign or state, as exercised according to law, 1.e. Cri- 
minal or Public Sanctions. 

By some it is urged that the object of criminal sanctions 
is the prevention of wrongs, 

That of civil, the redress of wrongs. 

But the remote and paramount end of a civil sanctiun, 
as well as that of the criminal one, is the prevention of 
wrongs. 

And further, actions, such as the Roman penal actions, 
are sometimes given to punish the wrong doer as well as to 
give redress to the injured party. 

It is also held that the prevention of future injuries is 
the solo end of a criminal proceeding, and that the preven. 
tion of injuries and the redress of the injured party is the 
object of civil proceedings. 

But this will not hold, for in those civil actions which 
are called penal the action is given for the mere purpose of 
punishing the wrong doer. 


Laws are sometimes sanctioned by nullities : 


For erample.—The legislature annexes rights to ceriain 
transactions on certain conditions—to contracts, for in- 
stance: If the conditions be not observed the transaction 
is void or voidable. 

Some sanctions are vicarious,—they only act on us 
though sympathy. 

For example.—Forfeiture for treason, which punished 
the children for the fault of the father. 


Various meanings of the word Sanction : 


1. In the sense used above—a conditional evil annexed 
to a law to produce obedience to that law. 

2. Blackstone limits it to punishment under a criminal 
proceeding, and the Roman lawyers applied it to the clause 
in a penal law declaring the punishment. 

3. It also is used as equivalent to ‘conjirmation by legal 
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authority,’ as when we say that a bill is sanctioned by 
Parliament. 

4. In the Digest, ‘ sanction’ is used of the law or the body 
of law collectively ; if in beginning of digest, Totam sanc- 
tionem Romanam—all the Law of Rome. 


Enp or Part 1. 


Part I. consisted of definitions of leading terms: in 
Part I]. we proceed to consider Law with reference to its 
Sources and to the Modes in which it begins and ends. 
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PART II—LAW IN RELATION TO ITS SOURCES AND 
TO THE MODES IN WHICH IT BEGINS AND ENDS. 


LECTURE XXVIII. 
Meaning of the phrase ‘ Sources of the Law.’ 


1. In one of its senses the source of a law is its direct 
or immediate author. 
[If the immediate author be the sovereign, the metaphor is pro- 


perly used ; if a subordinate, the phrase is improperly used, but may 
be retained for convenience. | 


2. It also means the original or earliest extant monu- 
ments or documents from which the body of the law may 
be known or conjectured. 

[More properly the phrase viewed in this light means— 
‘ Sources of the knowledge conversant about laws,’ ‘ fontes 
equibus juris notitia hauritur.’ | 

For example.—In Roman Law the extracts from the classical 
jurists contained in Justinian’s code. 
In English law, the statutes and law reports. 

Law considered with reference to its sources is usually 

distinguished into Law Written and Unwritten. 


According to the Modern Civilians— 


Written Law is made immediately and directly by the 
supreme legislature. 
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Unwritten Law 1s not so made, but owes its validity to 
the authority of the supreme power. 

This may be called the judicial meaning of the phrases. 

According to the Roman Lawyers— 

Written Law was that which was committed to writing 
at the outset. 

Unwritten Law was law not so committed to writing. 

This may be called the grammatical meaning of the 
phrase. 

Though the phrases written and unwritten law give 
rise to misapprehension, yet in the judicial sense they 
embody an important distinction of laws into— 


1, Those made directly and immediately by the 
supreme legislature; and 

2. Those not so made, but deriving their validity from 
the sovereign. 

Of the first class we may take as examples— 

1, Our own Acts of Parliament, made directly by the 
sovereign parliament. 

2. The ordinances made by the Etats Généraux in 
France while they subsisted, and by the kings afterwards. 

3. The leges, plebiscita, and senatus consulta of the 
Romans (in liberd republica). 

During the Commonwealth the supreme legislative 
power resided in the Roman people (senate and plebs). 
When this power was exercised by the whole populus 
assembled in curies or centuries the enactments were 
called ‘ leges.’ 

When exercised by the plebs with the concurrence of 
the senate, plebiscita. 

When exercised by the senate with the concurrence 
of the plebs (as signified by the tribunes of the plebs) 
senatus consulta. 

4. The constitutions of the Roman Emperors.—After 
the destruction of the Commonwealth the legislative 
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power was long exercised in constitutional forms, and the 

emperor was in theory merely ‘princeps senatis.’ After 

the accession of Hadrian, however, the emperors openly 
legislated as monarchs and autocrators. 

These imperial constitutions were called principum 
placita, and were either General or Special. 

General constitutions (edicta, leges edictales, epistole 
genecrales) established a law or rule of a universal or general 
character, and not regarding specifically a single person 
or case. 

Special constitutions regarded specifically single persons 
or cases. They were of various characters. 


a. The extraordinary Mandate, or an order ad- 
* dressed to a civil or military officer to regulate his 
conduct gencrally, or in some specific case. 


3. The Privilegia imposed on some single person 
an anomalous or irregular punishment, and were 
then called ‘ odious.’ 

Or conferred on some single person an anomalous 
or irregular right, and were then called ‘ favourable.’ 

A patent right granted by Parliament would in our law 


illustrate the latter, and an act of attainder, the former class of 
Privilegia. 


y. Decreta and rescripta.— 


These were made by the emperors in their capacity 
of sovereign judges. 


A decrete was an order on regular appeal from a 
lower tribunal. 

A rescript was an order preceding the judgment 
in a lower tribunal, directing the judge how to decide 
the case. 
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Examples of laws not made directly and immediately 
by the sovereign legislature, but deriving their authority 
therefrom. 


1. Laws made by subordinate legislatures in the direct 
or legislative manner. 


For example.— 

(a) Acts of the Governor-General of India in 
Council, issued under authority of Parliament (the 
right to legislate for India being expressly reserved 
by Parliament). 

[Canada possesses (by grant of the British Parliament) full 
powers of legislation, subject to the veto of the Queen in 
Council. The British Parliament, accordingly, is not sovereign 
in Canada. } 

2. By-Laws made by corporate bodies. 

These are made by the various bodies, but owe their 
validity to the authority of the sovereign. 

For example.—The Board of Trade Regulations and Schemes 
of Charity Commissioners. 

3. Laws made in the way of direct legislation by 
courts of justice. 

These are made by the courts or by persons holding judi- 
cial offices not in their judicial capacities, but by a power of 
proper legislation conferred on them by the supreme legis- 
lature. 

For example.— 

(a) The Rules of Practice laid down by our Courts of Law. 

(8) The arréts réglementaires of the French parlements 
which were in the nature of general statutes. 

(y) The edicts of the Roman preetors forming the body of 
law called the Jus pretorium. They were general laws made 
and published in the way of direct legislation by virtue of a 
power at first assumed by the preetors, and afterwards confirmed 
to them by the supreme legislature. 

4, Laws made in the way of judicial decisions by sub- 
ordinate tribunals, 

[For laws, as has been observed Already, are occasionally 
made in this way by the sovereign sti e.g. the rescripta 
of tha Roman emperors. | 
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[Laws originating in customs and in the opinions of jurists 
are not distinguishable from other laws in respect of their 
source, for they derive their effect as law, not from the jurists, 
but from the judge or legislator, who interposes his authority 
to them.] 


5. Autonomic Laws. 


These are laws established by private persons, to which 
the legislature lends its sanction. 
For exrample.—A father or guardian may prescribe to his 


child or ward certain conduct which the Courts of Justice will 
compel him to follow. 


LECTURE XXIX. 


The distinction between written and unwritten law (in 
the judicial sense) is also denoted by the opposed expres. 
sions— 


Promulged and unpromulged, 


Law made by the supreme legislature is said to be 
promulged, and law emanating from a subordinate source 
is said to be unpromulged. 

[For the purpose of this distinction we must understand the 
word promulged to mean ‘ published for the information of the 
persons bound by the law,’ and, if there is only one person or a 
few persons so bound, this promulgation is taken to be suffi- 
cient to answer the purpose for which promulgation is necessary. | 


But the words do not accurately represent the dis- 
tinction. 
For, firstly — 


Laws established immediately by sovereign authors 
are not necessarily promulged. 
{As & matter of fact, the general or edictal constitutions of 
the Roman emperors were not binding till they were published. 
H 2 
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Hence, probably, the application of the term ‘promulged’ to 
such laws as proceed immediately from sovereign authors. | 


The rescripts of the emperors and others of their special 
constitutions were exclusively addressed to the persons 
whom they specifically regarded. Yet they were set imme- 
diately by their sovereign authors. 

In England an Act of Parliament becomes obligatory 
from the moment it has received the royal assent, and no 
promulgation is requisite, as it is a presumption juris et de 
jure that it is known to the subjects. 

Blackstone’s reason for this is, ‘ that every man in E'ng- 
land 18, in judgment of law, party to the making of an Act 
of Parliament, being present thereat by his representatives.’ 


Secondly — 

Law may be generally published, though emanating 
from a subordinate source. 

For example.—The law or equity of the pretors, which 
was published for the guidance of all whom it might concern. 


The distinction between Written and Unwritten Law 
in the Grammatical sense. 


According to the distinction, taken in this sense, laws 
are styled written or unwritten with regard to the dif- 
ference in the mode of their origin, and not with regard to 
a, difference in their source. 

Any law which, by the authority of its immediate 
maker, is written at the time of its origin is styled Written 
Law. 

Any law not so written is styled Unwritten Law. This 
was the only distinction between written and unwritten 
law recognised by the Roman lawyers. 

For example.—The preetorian edicts and the responea 
prudentium (as well as lex, plebiscita, senatus consulta, and 
principum placita) are styled jus scriptum by Justinian 
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(Just. i. 2, 3). But the pretorian edicts are clearly 
unwritten law in the juridical sense of the term. 

Customary law is, according to Justinian, jus non scrip- 
tum; for, assuming that it exists consensu utentiwm, it must 
originate sine scripto. 

Law made by subordinate tribunals, or through judicial 
decisions, may belong to either class (sensu grammatico) ; if 
committed to writing in the first instance it would be 
written law, if not, unwritten. 

The distinction between written and unwritten law, 
sensu grammatico, corresponds with the meaning of the 
phrases in French law, ‘Pays de droit écrit’ and ‘ Pays de 
coutumes,’ the former being the country where the Roman 
law (which was written law in the grammatical, but not 
the juridical sense, not being established by the direct con- 
sent of the sovereign) prevailed. It was written law, 
sensu grammatico, inasmuch as it existed in writing before 
it was adopted by the French conrts. 

Hale and Blackstone adopted the juridical sense of the 
distinction between written and unwritten law. But the 
latter seems to confound the two meanings when he speaks 
of unwritten law thus: ‘ I style these parts of our law leges 
non script, because their original institution and authority 
are not set down in writing.’ 

The terms proper to the English law are not written and 
unwritten, but Statute and Common Law, a division which 
excludes law made in the direct mode by subordinate 
legislation. 

Distinction between Law established directly (7.e. by 
the legislature) and Law established obliquely (ie. by 
;udicial decisions). 

(This distinction depends on the modes in which laws 
originate and not on their sources.) 

Whether established directly or obliquely, a law may 
emanate from the sovereign or from a subordinate source. 
When a law is established directly the object is the estab- 
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lishment of a law or rule; when indirectly, the decision of 
a specific point or case. 

At an early period of a nation’s history we generally 
find the legislative and judicial functions in the hands of 
the same person or body; in our own country the two 
functions have become more widely separated than in any 
other. 

The two classes of law above considered will respec- 
tively be styled ‘ Law made directly’ and ‘Law introduced 
and obtaining obliquely,’ or ‘Law established in the way of 
judicial legislation.’ 

[The term Judge-made Law, as used by Bentham, of part 


of this latter class, will be rejected as tending to confound the 
sources with the modes of the origin of law.] 


LECTURE XXX. 


Certain supposed Sources of Law examined. 


Every positive law is established either immediately by 
the monarch or sovereign body exercising judicial or legis- 
lative functions, or by subject individuals or bodies exer- 
cising delegated powers of judicial or direct legislation. 

But it is by some writers supposed that there are 
positive laws which exist as such independently of a 
sovereign authority. 

The first of these kinds of law is— 


I. Customary Law. 


Customary laws may be divided into two classes :— 
1, Those styled notorious, which are enforced by the 
tribunals without proof of their existence. 
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2. Those needing proof before enforcement by the 
tribunals, 

This division does not agree with the division of laws 
into General and Particular (General as prevailing through- 
out the country ; Particular as prevailing only in portions 
of it). General customary laws are of the class termed 
‘notorious,’ but of particular customary laws some do not 
need proof (e.g. the custom of Gavelkind) and others do. 

The civil and canon laws as obtaining in England are 
ranked by Blackstone and Hale with particular customary 
Jaws. They would more accurately be styled ‘singular’ (in 
the sense of the Roman jurists), as not possessing harmony 
or consistency with the rest of our system. But they are 
undoubtedly portions of the general Jaw of the land. 

We will first take the class of Notorious Customary 
Laws, or General Customary Laws, together with such Par- 
ticular Customary Laws as are enforced by the tribunals 
without proof of their existence. 


1. A customary or moral rule may become a legal 
rule through adoption by the sovereign or subordinate 
legislature, in which case it is styled Statute Law; or 

2. It may be taken as the ground of a judicial deci- 
sion to serve as a precedent, in which case it is called 
Judiciary Law. 

[Custom, which is the cause of the moral rule, is by a con- 
fusion of terms, as exemplified in the meaning often attached 
to customary law, supposed to be the source of the positive law 
founded on it.] 


According to either of the above suppositions the 
source of the legal rule is the legislator or judge, as the 
case may be; though when clothed in the judicial mode 
with the legal sanction the law is commonly called ‘ Cus- 
tomary Law,’ notwithstanding that it owes its existence as 
law, like every other law, to the sanction of sovereign 
authority. 
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A current Hypothesis regarding the Source of 
Customary Law refuted. 


It has been held by many jurists that all the judiciary 
law administered by the Common Law courts is customary 
law, and exists by force of immemorial usage as positive law. 

Answers to this argument :— 

1. All the customs immemorially current in the 
nation are not legally binding, which they would be if 
the positive laws founded on some of them obtained by 
force of immemorial usage. 

2. Supposing that customary law existed as positive 
law consensu utentium, it could not be abolished except 
with the consent of its imaginary founders. But positive, 
as founded on customary, law is often abolished by 
Parliament. 

3. According to the hypothesis, customary laws are 
transmuted into positive laws when their existence as 
such is declared by decisions of the Common Law courts. 

But if they existed as positive laws because the people 
had observed them as customary rules, these declaratioas 
and decisions would not be necessary. As a matter of 
fact, much of the judiciary law administered in the 
Common Law courts is not founded on immemorial 
usage—Mercantile law, for instance. 

4. The hypothesis in question seems to disregard the 
judiciary law administered by other tribunals than the 
Common Law courts. 


The origin of the theory, that customary law obtains as 
positive law, ‘ consensu utentium,’ probably lies in the pas- 
sage of Julian (Digest, i. 3,82): ‘ Inveterata consuetudo pro 
lege non immerito custoditur. Kt hoc est jus quod dicitur 
moribus constitutum. Nam quum ipse leges nulld alid ex 
caust nos teneant quam quod judicio populi recepte sunt 
merito et ea que sine ullo scripto populus probavit tenebunt 
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omnes. Nam quid interest populus suffragio voluntatem 
suam declaret an rebus ipsis et factis?’ 
Objections to the passage :— 

1. It confounds an act of the people in its sovereign 
capacity with the acts of its several members. 

2. The position would be plausible if the people were 
really sovereign, but under an oligarchy or monarchy it 
appears absurd that the laws formally established by the 
virtual monarch and the customs observed by the 
governed should be referred to the same source. 


Blackstone says, in commenting on the passage above 
quoted, ‘ It is one of the characteristic marks of English 
liberty that our common law depends upon custom which 
carries this internal evidence of freedom along with tt, 
that it was probably introduced by the voluntary consent 
of the people.’ 

But customary law exists as positive law on establish- 
ment by the sovereign. Ifthe people have no share in the 
sovereignty they can have no part in the introduction of 
positive law. 

And under oligarchies and monarchies much of the 
prevailing law is customary, so that it cannot be a mark of 
freedom, a term which means, if anything, that the govern- 
ment is purely or partially popular. 

Blackstone may have meant that the customs on which 
the law is produced are necessarily introduced by the con- 
sent of the people, or are necessarily consonant with 
their interests and wishes. 

If the people are enlightened and strong this position 
might be tenable. 

If they be ignorant and weak, custom as well as law 
will commonly be against them. 

For instance, the slavish condition of the lower classes 
in the Middle Ages was due to custom, and law framed 
upon it. The body of the people in many European 
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countries have been relieved by direct legislation from the 
evils with which they were before burdened. 


II, The second class of laws supposed to exist as 
positive laws independently of a sovereign authority 
consists of :— 

‘Jus prudentibus compositum,’ or law constructed by 
private jurisconsults respected for their knowledge and 
jadgment. 

It will appear by reasoning similar to that in the case of 
customary law that the opinions of these jurists may be 
causes, but cannot be sources of law. Their opinions 
derive their effect as law from the interposed authority of 
the judge or legislator. 

[According to a story in the Digest the tribunals in the 
reign of Augustus were instructed to take the law in certain 
doubtful causes from the dicta of certain jurisconsults who 
were named. If so, these wero judges of the law, and not 
merely private individuals. ] 


In our own law the authority of the prudentes, or, as 
we should call them, the text-writers, is sunk, and the 
decisions really framed on their opinions are considered 
declarations of law established by immemorial custom. 

III. The third class of these Laws consists of Law 
Natural or Universal. 

The Divine being or nature is not a source of law in 
the strict sense. Law fashioned on a Divine or natural 
original exists as law by the establishment of the human 


sovereign. 

The Divine being or nature is the remote cause, and 
not the source of such law. 

The extension of the term ‘source’ to include every 
‘remote cause’ leads to endless confusion. Thus ‘Jus guod 
natura inter omnes homines constituit, * Jus moribus con- 
stitutum,’ ‘ Jus prudentibus compositum,’ derive their names 


from their remote cause, and not from their source. 
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Again, in our own legislation we see a similar result, 
as when an Act of Parliament is associated with the name 
of its remote cause ; for instance, ‘Lord Campbell’s Act,’ 
the source of any such Act being the supreme government. 


LECTURE XXXI. 
Jus Gentium. 


(1.) The Jus Gentium as conceived by the Early 
Roman Jurists. 


1. According to the Roman law members of indepen- 
dent nations not in alliance with the Roman people had 
no rights as against Romans, or against other aliens. 

A member of a state in alliance with Rome only enjoyed 
such rights as were conferred by the provisions of the 
alliance. 

{It is probable that aliens were protected from actual 
violence and spoliation while residing in Roman territory; with 
this exception the above proposition is probably true.] 


(2.) Aliens, members of conquered nations, were not 
admitted to the rights of Roman citizens, nor were they 
stripped of all rights. 

Generally speaking, they retained their own govern. 
ment and laws, so far as was consistent with a state of 
subjection to Rome. It is laid down in the Digest that 
the law peculiar to each particular region shall, if possible, 
be applied, and, in default of this, the law of Rome. 

Hence arose this difficulty. By what law could rights 
of members of subject communities against Romans, or 
against the members of another subject community, be 
enforced. 

To meet this difficulty the Protor peregrinus was ap- 
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pointed to administer justice in Italy between Romans and 
members of Italian states, and between members of any of 
those states and members of any other. 

[This pretor was styled peregrinus because his jurisdiction 
was exercised more frequently in questions between foreigners 
than in those between Romans and foreigners, The old-estab- 
lished praetor was now called urbanus, in contradistinction to 
the other.] 

A body of subsidiary law applicable to the questions 
that came before the new pretor was gradually established 
by his successive Edicts, founded on a comparison of the 
various systems or bodies of Jaw which came under his 
cognisance, 

The body of law thus formed acquired the name of the 
“Jus Gentium.’ 

The term originated either in the fact that this body of 
law was jus omnium gentium, as opposed to the law of a 
particular state, viz. Rome. 

Or it may have meant law conversant about foreigners 
(gentes being used in opposition to cives, a distinction 
similar to that of “EXAnrec Kai BdpBapo, ‘Jews and Gen- 
tiles.”) 

The jus gentiwm of the preetor peregrinus was extended 
by the Roman governors in the various outlying provinces, 
and it naturally was nearly uniform throughout the Roman 
world, as all its immediate authors were represcutatives 
of the same sovereign. 

As distinguished from the systems of law which were 
respectively peculiar to Rome and the dependent communi- 
ties this subsidiary law was styled jus omnium gentium or 
‘jus gentiwm,’ the law of all the nations which composed 
the Roman world. 

As being the law common to those various nations, or 
administered equally amongst them, it was styled ‘jus 
equum’ or ‘ equitas,’ 

So much of the jus gentium (which was the product of 
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a more enlightened age than the Roman law itself) passed 
into the jus pretorium (or law created by the preetores 
urbani), that the name eguitas became transferred from 
the jus gentium to the jus preeturium. 

After this incorporation of the jus gentium with the 
proper law of Rome, the latter was distinguished into two 
portions, the jus gentium, which had been incorporated 
with it, and the remnant of the older law, which the jus 
gentium had not superseded. This remnant was styled Jus 
cwile, the proper and peculiar Jaw of the Roman civitas. 

The distinction between jus civileand jus gentium nearly 
tallies with that between jus civile and jus pretoriwm, for 
1. Most of the jus pretoriwm was naturally formed upon 
the model which the jus gentiwm (or jus equum) presented ; 
and, 2. The incorporation of the jus gentiwm with the law of 
Rome was chiefly effected through the edicts of the Urban 
preiors. 

For these reasons jus gentium and jus pretoruum came 
to be considered equivalent expressions. 

So the term ‘ eyuitas’ in the same way was restricted 
to the jus pretorium, though it might have been extended 
to a lex or senatus consultwm, which had borrowed its prin- 
ciples from the jus gentium. 

As the proper Roman law absorbed the jus gentium, the 
latter gradually disappeared, as the former was applicable 
to the cases it had been made to meet. So the office of 
pretor peregrinus fell into disuse. 

The later Roman law after this absorption of the jus 
gentium tended to universality, and was adapted to the 
common necessities of the entire Roman world. 


[A general law, or jus gentium, nearly resembling the jus 
gentium in question, has prevailed in most countries. For 
every system which is common to a limited number of nations, 
or to all the members of a single nation, is a ‘jus gentium,’ as 
opposed to the particular systems of those several nations, of 
the particular bodies of law prevailing in that one community.] 
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(2.) The Jus Gentium, or Naturale, as treated in the 
Institutes and Pandects. 


The jus gentiwm, or naturale, of the Institutes and Pan- 
dects has no connection with that described above ; it was 
imported into the Roman law from the systems of the Greek 
philosophers by the jurists styled classical, so called because 
they lived in or about the time of Augustus and the clas- 
sical ages which followed. 

The distinction of jus civile into jus civile and jus 
gentuum, which occurs in Justinian’s Institutes, is as 
follows :— 

Kvery nation has a positive law and morality peculiar 
to itself ; these may be styled the jus civile. 

Every nation, moreover, bas a positive law and morality 
which it shares with every other nation, of which natural 
reason 1s the source or immediate author, and which may be 
styled ‘jus gentium’ or ‘jus omnium gentium.’ 

It is manifest from a comparison of several passages in 
Justinian that the jus gentium of Justinian’s compilations is 
the natural or divinum jus of Cicero; an idea borrowed 
from the ¢vorkov dicacoy, or natural rule of right of the Greek 
philosophers. 

The following passages illustrate the subject :— 

“Quod vero naturalis ratio inter omnes homines consti. 
tuit id apud omnes populos pereeque custoditur, vocaturque 
jus gentium, quasi quo jure omnes gentes utuntur.’ 

‘ Antiquius gus quod cum ipso genere humano proditum est.’ 

‘Naturale jus quod vocatur jus gentium; quod divind 
quidam providentid constitutum semper firmum atque immu- 
tabile permanet.’ 

The distinction of jus civile and jus gentium, according 
to Justinian, is more speculative than practical, and there 
is hardly a legal inference based on the distinction to 
be found in his compilations. 
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[There is one instance, however, of such an inference. Persons 
who are allowed jus ignorare cannot plead this ignorance 
if they have committed a crime against the jus gentium, which 
it is presumed should be known by a kind of moral instinct. | 


The expression jus naturale is, however, ambiguously 
used even by the classical jurists. It has two meanings: 
1. That portion of positive law which is a constituent part 
of all positive systems; and— 


2. That standard to which all law ought to conform. 


For example.—Slavery is said in some passages to exist 
jure gentvum (in the first sense), and in others it is said that 
slavery is repugnant to the law of nature (in the second 
sense). 


Other meanings of Jus Gentium. 


Jus gentium is sometimes taken to include positive 
morality as well as positive law, especially that portion of 
positive morality which is known as International Law. 
As including all law and all morality supposed to be uni- 
versal, the phrase ‘jus gentium’ naturally includes that 
morality which exists inter gentes. 

In some modern treatises almost any system of law 
which enters into many positive systems is styled jus 
gentium. Spelman styles the feudal law the jus gentiwm 
of Western Europe. 


(3.) The Law of Nature, or Jus Naturale of Ulpian. 


This jus naturale of Ulpian is a law common to man 
and beast, ‘quod natura omnia animalia docuit” This jus 
naturale he opposes to the jus gentium (which tallies with 
the law natural of the moderns). 

This notion is peculiar to Ulpian, and though it is set 
at ihe commencement of the Institutes, yet no attempt is 
made to apply it in the body of the work; so that it can 
scarcely be considered the natural law of the Romans. 
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Ulpian falls into two mistakes :— 
1. He confounds the instincts of animals with laws. 
2. He confounds laws with certain motives or affec- 
tions, which are among the ultimate causes of laws. 


LECTURE XXXII. 
Law Natural and Positive. 


The distinction between Law Natural and Law Positive 
according to modern writers may be thus stated :— 


The positive laws accounted natural are those which 
are common to all political societies in the character of 
positive laws, and, being palpably useful to every society, 
have their counterpart in the shape of moral rules in every 
society, political or natural. 

Laws accounted positive, as opposed to natural, are not 
common as positive laws to ail political societies, or, if 
common, have not their counterpart in the moral rules of 
all societies (political or natural). 

Current argument in favour of this view : 

The universal and concurrent observance of this so- 
called natural law cannot be the result of induction from 
utility by fallible human reason, but must be due to an 
unerring instinct, which truly apprehends the rules of 
Divine law. 

But there are positive rules (legal and moral, or exclu- 
sively moral) which are not universal; these may be styled 
positive, or merely positive, as not being inferred from 
Divine originals, but as being of purely human position. 

The distinction, therefore, seems to rest on the supposi- 
tion of a moral instinct. 

[But, assuming that the principle of utility is our only guide 
to the Divine laws, the distinction, though not unmeaning, is 
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nearly useless ; for every law which accords with the principle 
of utility must accord with the Divine law of which it is the 
exponent, So that all laws which are beneficent, whether 
they be general or particular, may be accounted natural.] 


Offences against this natural law are styled ‘mala in se’ 
by the modern jurists. 
Offences against law merely positive are styled ‘mala 
quia prohibita.’ 
This distinction tallies with that of the Romans into 
offences juris gentium and jure civilt. 
The expression Natural Law has two disparate 
meanings :-— 
1. That explained above, viz. certain rules of 
human position common to all societies. 
2. It also signifies the standard to which human 
rules ought to conform. 


Natural Rights. 


The term natural rights would be expected to mean 
the rights corresponding to natural law, but the expression 
is frequently taken to mean the rights and capacities which 
are said to be natural in the sense of original or innate, 
which a man has simply as being a man, or as living under 
the protection of the State. 

For example-—The rights to reputation and to 
security are styled natural rights, though they could 
hardly exist by natural law. 

Blackstone, by confounding the two disparate mean- 
ings of the term, has classed natural rights (in the sense of 
rights not acquired by any particular incident) with the 
law of persons, styling them absolute rights; whereas 
they belong properly to the law of things. 
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LECTURE XXXII. 
Different Meanings of ‘ Equity.’ 


In its primary sense the term ‘ Equity’ is synonymous 
with universality, being first applied to the jus equum of 
the preetors. This jus gentiwm to which the term was 
applied being distinguished by comparative fairness, equity 
came to denote in a secondary sense ‘ impartiality.’ 

Impartiality being good, ‘ equity ’ is often extended as a 
term of praise to any system of law which is conceived as 
being worthy of commendation. 

The most interesting of the various objects denoted by 
the term Equity are those portions of Roman and English 
law which were established by the pretors and chancellors 
respectively. 

[It is unnecessary to discuss here the notion formerly current, 
but now exploded, that the distinction in the English sense of 


the terms between Law and Equity rested on necessary and 
universal principles. | 


Before proceeding to Equity as a department of Law, it 
is advisable to enumerate certain senses which ‘ Equity ’ 
may bear when it does not denote a certain portion of 
positive law. 

1. Equity as meaning extensive (or restrictive) inter. 
pretation ex ratione legis. 

When the provisions of a law are extended to an 
omitted case, because that case falls within its reason, 
the law is said to be interpreted agreeably to ‘ equity.’ 

[This must be distinguished from that genuine interpretation 


which takes the reason of the law as its guide to ascertain a 
specific doubtful intention. | 


The radical idea of equity in the above instance is 
Universality or Uniformity. 
Restrictive interpretation is that whereby the law is 
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not applied to a case which it actually includes, but 

which (looking at its purpose) its provisions should not 

embrace. Grotius applies the term equitas to the 

above species of interpretation, but it is never so applied 

by the ancient writers. This restrictive interpretation 

was probably not permitted by the Roman law, and 

ought not to be permitted by any. 

2. Equity as meaning Judicial Impartiality. 

It often signifies the due administration of the law 
agreeably to its spirit and purport. 

3. Equity as meaning ‘ Arbitrium.’ 

As defined by Cicero and others, it signifies nothing 
more than the arbitrary pleasure or arbitrium of the 
judge as determined by narrow considerations of good 
and evil. 

A so-called equity would be entirely mischievous. 

4. Equity as meaning Standard Legislative Principles. 

In the same way that the law natural of the moderns, 
equity often means the standard to which it is supposed 
that law should conform. 

In this sense equity may be styled ‘the spirit of laws.’ 
5. Equity as meaning ‘ performance of Imperfect Obli- 

gations.’ 

In this sense an equitable or just man is one who, not 
compelled by the legal sanction, performs the obligations 
imposed by the moral and religious sanctions. In this 
sense equity is used often as a synonym for morality. 


LECTURE XXXIV. 
Equity as a department of Law. 


Of the various portions or departments of law systems 
which have received the name of Equity, the most im- 
portant are what may be styled— 

12 
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1. The Jus Pretoriwm, in the Roman system. 
2. The Ohancery Law, in the English system. 

[The use of the phrase ‘Courts of Equity’ isimproper. In what- 
ever of the usual senses we take the word Equity, Courts of Law 
and Equity are equally concerned with or strangers to Equity ] 

Pretorian and Chancery law will be contrasted to show 
that the distinction between Law and Equity is accidental 
and anomalous, and also to enable us to state and examine 
more clearly the distinctive advantages and disadvantages 
of direct and judicial legislation. 


1. Pretorian Equity 
(a) Judicial functions of the Pretors. 


In the early period of the Roman Republic the assem- 
bled Roman people were the judges in criminal cases. 


[Hence the expressions Judicia publica, Delicta publica, as 
applied to criminal procedure and to crimes. | 


The civil jurisdiction at the same time was vested in 
the consuls, to relieve whom the prsetor was appointed, and 
in time this latter officer obtained all the jurisdiction for- 
merly exercised by the consuls. 

On the appointment of the second pretor or preetor 
peregrinus, the original pretor was styled urbanus. 

The procedure before the preetor was as follows :— 

The preetor alone heard and determined causes if— 

1. The defendant confessed the facts of the plaintiff’s 
case, and did not dispute their sufficiency in law. 

2. If the contending parties, being agreed as to the 
facts, came to an issue of law. 

3. If the defendant disputed the truth of plaintiff's 
statement, when the statement was supported by clear 
and convincing evidence. 

If the parties came to an issue of fact, and the case was 
doubtful, the preetor put the disputed point into a formula 
or statement (generally involving a mixed question of law 
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and fact), and referred it to a judex, who gave judgment 
on the case. The formula and judgment were then remitted 
to the preetor, who saw the judgment executed. 


[The proceedings before the preetor were said to be in jure. 
Those before the judex or arbiter, in judicio.] 


The original proceedings before the preetor, viz. by viva 
voce, resemble what Bentham calls natural procedure. 
After the judicial constitution was changed the functions 
of the gudex and pretor were both discharged by the latter, 
and the cases were stated on both sides in writing. 

Sometimes the pretor at the outset gave provisional 
judgments, based on the ex parte statements of the plaintiff 
(cf. Injunctions in Chancery and Mandamus at Common 
Law in the English system). Against this provisional judg- 
ment the other party might show cause, and in case of 
doubtful fact the question was remitted to a judez. 

Cognitio, or proceeding eatra ordinem, was as follows :— 

In certain cases the prwetor acted as a judex as well as 
pretor, and disposed of both questions of law and fact. 

By the time of Justinian this method had completely 
supplanted the older form, and the cognisance of the suit 
from beginning to end was wholly had by a single judge. 


LECTURE XXXV. 
(3) Legislative Functions of the Preetors. 


As the manner of procedure was left in a great degree 
to the discretion of the praetor, he was enabled to publish 
on his accession to office Rules of Practice and Procedure, 
which he would observe during office. 

Gradually the prestors proceeded to amend the substan- 
tive law (in the Benthamistic sense), or that law which 
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they were called to administer, as opposed to the adjective 
law of procedure, which they were empowered to make. 

Edicts were of two kinds, general and special, and it 
was by the former that the preetors mostly introduced new 
law. 

A General Edict was a statute made by the author as a 
subordinate legislator. 

A Special Edict was an order in a specific case issued 
by its author as a judge. 

[‘ Edict’ generally means the legislative edict when used 
simply, So edicere meuns to legislate directly, the act of 
judging being denoted by the expression jus dicere or decer- 
nere. In the Verrine Oration, Cicero accuses Verres of violating 
as judge the rules he had established as legislator: ‘quod 
aliter atque ut edixerat decrevisset,’ 

‘ Interdicere’ was used of a provisional order of the pretor 
made on an ex-parte application. | 


The preetors were accustomed to publish immediately 
after their accession a general edict, which was styled 
‘“werpetual’ (as opposed to ‘occasional’). This edict 
obtained as law only during the year of office of its author. 
If a preetor simply copied the edict of his predecessor, the 
edict was called ‘ tralatitium.’ 

We frequently meet with the phrase ‘the edict,’ 
which phrase is to be explained by the fact above stated. 

With reference to its contents it consisted of a series of 
edicts, the joint work of a series of prsetors, though it was 
promulgated by, and was the edict of, the pretor at any 
given time in office. 

After atime the new matter introduced by each new 
preetor bore a very small proportion to the provisions of his 
predecessors. 

The aggregate of rules contained in the edict for the 
time being constituted the ‘Jus Pretorium.’ The civil 
law formed by the judicial decisions of the pretors might 
have been styled Praetorian Law, but (probably in conse- 


PRETORIAN EQUITY. 119 


guence of the small part played by judicial decisions in 
forming Roman law, owing to the facilities of legislation 
afforded to the pretor) the term Pretorian Law was 
applied exclusively to the law as contained in the general 
edict. 

All magistrates of elevated rank possessed the power of 
legislation, ‘jus edicendi,’ with regard to such matters as 
fell within their jurisdiction. And the body of rules so 
established was termed ‘jus honorarium.’ Butas the jus 
pretorium forms so important a part of it, the term jus 
honorarium is often restricted to the ‘jus pretoriwm.’ 


Materials out ef which the Jus Preetorium was formed. 


1. The pretors gave the force of law to moral rules 
which had prevailed generally among the Roman people. 

2. They imported much of the ‘jus gentium ’ which had 
been adopted by the pretores peregrini. 

3. They supplied the defects of the jus civile agreeably 
to their own ideas of utility. 


Observation 1.— 

Accordingly, since the pretor drew so largely 
upon the jus gentiwm (or jus cequum), and upon 
rules founded in utility, his system was styled 
‘ Equity.’ 

From its mode of growth it naturally consisted of 
e mass of insulated rules, and lacked system. 

Observation 2.— 

The substantive law introduced by the praetor 
was implicated with procedure: thus, he did not 
give rights unknown to the jus civile directly, but 
would give an action to any one claiming such a 
right. In the same way he would not repeal an 
existing rule, but would protect a defendant who had 
broken it. 


The actions created by the Pretorian Edict were styled 
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Uttles, as being given by way of analogy to actions given 
by the jus civile. 


[This is on the supposition that‘ utilis’is derived from the 
adv. ‘uti.’ 

But if utilis have its ordinary meaning, the actions would be 
so termed because of their being available for the prosecution 
of rights.] 


They are also called ‘actions in factum,’ because the 
plaintiff merely stated his facts without referring to the 
law entitling him to relief, as would have been done in an 
action jure civil. 

Under the Commonwealth the pretors exercised their 
powers by the authority of the Roman people; after the 
dissolution of popular government, by the authority of the 
princes or emperors. 

In the reign of Hadrian the edict was amended by the 
lawyer Julian, and published as a body of rules immediately 
proceeding from the sovereign, the edict thus becoming 
Written Law in the judicial sense. 

It was also styled perpetuwm or continual, as being 
calculated to last in perpetuum or until abrogated by com- 
petent-authority. 

It is uncertain whether the preetors ever again legis. 
lated directly. It is certain that after the third century 
they had lost the power of so doing. From the time of 
Alexander Severus to Justinian the sources of law’ ad- 
ministered by the tribunals were the constitutions of the 
Emperors and the writings of the accredited lawyers. 


Effect of the Prestorian Edict on the arrangement 
of the Code and Pandects, 


The Code is composed partly of edictal or general 
constitutions (statutes) published by the Roman Em- 
perors as sovereign legislators, and partly of special 
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constitutions published by them as sovercign adminis. 

trators. 

The Pandects consist almost entirely of excerpts from 
the writings of the jurists regarding general principles 
or specific cases of law. As being adopted by Justinian, 
these are properly statutes and judicial decisions. 

The order or arrangement of the Code and Pandects is 
copied from Hadrian’s perpetual edict. The probable 
reasons were— 

1. The order of the preetorian edict was the only one 
known for the arrangement of the compilations projected 
by Justinian. 


[The method of Gaius (which was servilely copied in the 
Institutes) had only been used by the Institutional writers. } 


2. Many of the writings of the jurists whose opinions 
were authoritative, were in the form of running comments 
or glosses on the perpetual edict. This arrangement had 
the single merit of being familiar to the practising lawyers. 

Some modern writers suppose that the direct legislative 
power exercised by the preetors was usurped and introduced 
per artes. 

But the fictions used by the preetors were open and 
palpable, and were employed— 

1. Through respect for the laws, which they virtually 
changed. 

2. Through a wish to conciliate the lovers of things 
ancient. 

That the legislative power of the pretors was not 
usurped or assumed covertly appears from the facts, that— 

1. The law made by the preetors was made and pub- 
lished under the eyes of the people, and with the appro- 
bation of the tribuues of the plebs, who could by their 

‘ veto’ have forced its authors to recall it. Moreover, 

it was sanctioned by the direct authority of the people, 
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for numerous ‘leges’ assume that the jus pratorium is 

part of the law of Rome. 

In most countries, through the comparative incapacity 
of the sovereign legislature, the main work of legislation 
has been done by subordinate judges, otherwise it would 
not have been done atall. At Rome, especially, did this 
hold good, for legislatures (such as the populus and plebs 
of Rome), consisting of numerous bodies, have peculiar in- 
capacities, which obviously are increased in proportion to 
the number to be convened; and, on the other hand, the 
jus preiiorium was peculiarly acceptable, being clear and 
concise statute-law (although judge-made), really serving 
as a guide of conduct. 

{The business of legislation should be entrusted to persons 
versed in jurisprudence and legislation as well as the particular 
system of the given community, the sovereign legislature merely 
authorising and checking, but not legislating. Certain German 
jurists, haters of codes and admirers of customary law, incon- 
sistently praise the Roman law, not perceiving that its excel- 
lencies belong to it as being a faint approach to a code, and 
that they belong in a higher degree to a well-made code.] 


LECTURE XXXVI. 
Jus Pretorium and English Equity compared. 


The distinction between law and equity (in the English 
or technical sense is accidental and historical, being con- 
fined to the Roman and English law; though in other 
particular systems there is equity in the various senses of 
judicial impartiality, impartial maxims of legislation, the 
arbitriwm of the judge, the parity or analogy which is the 
ground of so-called interpretation ex ratione legis. 

[The origin of the Courts of Equity in England may be 
traced to the inadequacy or unwillingness of the Courts of Law 
to provide for giving relief in certain classes of cases. For 
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instance, if the Courts of Law had given the power of interro- 
gating the defendant, and had enforced certain trusts, the 
equitable jurisdiction of thechancellor would hardly have arisen. ] 


Differences between Roman and English Equity. 


1. Pretorian Equity was administered by the ordinary 
civil tribunals; English Equity by an exceptional or extra- 
ordinary tribunal. 

2. The Praetorian Equity was Statute Law, 1.c. pub- 
lished in a general or abstract form. Whereas, Chancery 
Law is for the most part judiciary law. 

3. The subjects with which Pretorian Equity and 
English Equity are conversant are widely different. 

(a) The preetors altered the whole law of intestate 
succession, and the law on the subject as found in the 
Code and Novels is entirely based on their equity. 

They also limited the power of testamentary bequest. 

The English courts, on the other hand, adhere to the 
rule ‘ Aquitas sequitur legem,’ and have never meddled 
with the subject of succession or of testamentary dis- 
position. 

(8) The enforcement of trusts (which are of the 
essence of all law whatever) is one of the main features 
of English Chancery Jurisdiction. 

The prestors, on the other hand, did not enforce fidei- 
commissa, which were equivalent to trusts in the 
English law ; they were first enforced by the Emperors. 
The resemblances between Roman and English Equity 

are two :— 

1. They are both wnsystematic in form, and were intro- 
duced by gradual innovations. 

2. They are both the results of attempts to correct or 
supply the deficiencies of an existing law-system which is 
superseded, while in appearance it still continues to exist. 
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LECTURE XXXVII. 
Statute and Judiciary Law. 


By Statute Law is meant any law which is made in 
the mode of direct or proper legislation (whether its 
source be the sovereign or a subordinate). 

By Judiciary Law is meant law which is made in 
the mode of indirect, judicial or improper legislation 
(whether its source be the sovereign or a subordinate). 

Again, 

A Statute Law is made solely and professedly as 
a law or rule, and is intended as a rule of conduct, 
and therefore to guide the tribunals in their decisions 
upon classes of cases. 

It is expressed in general or abstract terms. 

A law made judicially is made for the decision of 
some specific case, and its direct purpose is not the 
establishment of a rule. 

It does not exist in general or abstract terms. 

The reasons for each decision must be gathered from 
a careful observation of the facts with which they are 
implicated, and from them the ground or principle 
of decision must be abstracted, which will apply univer- 
sally to cases of a class and will serve as a rule of 
conduct. 


[Through a disregard of these differences between statute 
and judiciary law the framers of the Code and Pandects of Jus- 
tinian have made those works very faulty as a code. 

For— 

Each of these compilations consists partly of statute 
and partly of judiciary law. 

Now, the primary index to the intention of a statute is 
the grammatical and literal meaning of the words in which 
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it is expressed. But the primary index to the meaning of 
® judicial decision is not the grammatical and literal 
meaning of the words in which it is expressed. The terms 
used must be interpreted by the nature of the case 
under consideration. 


A large portion of the Code and Pandects consists of 
judicial decisions, or of opinions which, owing to the sanc- 
tion of their imperial compiler, have the force of judicial 
decisions: but the facts of the cases are often suppressed, 
so that the general propositions contained in the special 
constitutions are detached from the facts which are the 
requisite guide to their exact import; consequently, before 
we can collect the import of the general principle or rule, 
we must supply the residue of the specific case from the 
remaining fragments. | 


The ratio decidendi, or rule of judiciary law ascer- 
tained by the process of abstraction and induction from 
the decision or decisions in which it is contained, must 
be distinguished from the— 

Ratio legis, or the end and purpose which moves the 
legislator to make a statute law. 

The ratio legis is neither a law nor the primary guide 
to the interpretation of a statute, although in some 
cases it may be an aid to interpretation. 


Summary of the Above. 


A Statute Law is expressed in general or abstract 
terms, which are parcel of the law itself. 

And, consequently, the proper end of interpretation is 
the discovery of the meaning attached by the legislator to 
those expressions. 

But a rule of judiciary law exists nowhere in expressions 
which are parcel of the ratio decidendi. The terms em- 
ployed by the judicial legislator are merely faint traces 
from which the principle may be conjectured, and not a 
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guide to be followed inflexibly, in case their meaning is 
certain. 

The two processes above referred to, namely, the inter- 
pretation of statute law and the induction by which a rule 
is extracted from a judicial decision or decisions, have been 
confused by most of the modern civilians, for these have 
applied the same rules of interpretation to the statute as to 
the judiciary law of Justinian’s compilations. 

For example.— 

1. They have confounded extensive interpretation 
of statute law with the application of a decided case 
to a resembling case. 

Whereas, the former is truly an extension of the 
law to meet a case which its provisions do not com- 
prise. The latter, on the other hand, is the direct 
application of the judiciary law itself, and not the 
extension of that law agreeably to its reason and 
scope. 

Again, the common rule of interpretation, ‘ Cessante ra- 
tione legis, cessat lex ipsa,’ applies solely to precedents. 

For statute law may exist as such, though its reason 
may have fallen away; and the judge should not take 
it upon himself to set it aside, though he may think it 
desirable that it should be altered. 


[The ‘competition of opposite analogies,’ according to 
Paley, is the source of most legal controversies. 

It cannot apply to the discovery of a rule of judiciary law by 
induction (as above explained), for if inferred from asingle case, 
it cannot be founded on opposite analogies; and if inferred 
from more than one, it was founded on their resembling and 
not on their differing properties. 

But probably Paley refers to the application of the rule to 
the case awaiting solution. This case may in some respects 
resemble the subject case of the rule proposed to be applied, 
and in others it may resemble another case forming the subject 
of a different rule. These are competing analogies, but are not 
peculiar to judicial law.] . 
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Blackstone says of the decretes of the Roman Emperors 
that, ‘contrary to all true forms of reasoning, they argue from 
particulars to generals.’ 

An imperial decrete, such as that to which Blackstone 
alludes, is a judicial decision establishing a new principle ; 
and the application of the new principle to the case in which 
it is established is the decision of a particular by a general, 
not vice versd. 

According to the fiction of the English law that the 
law is an existing something which is only declared by the 
judges, it follows that there can be no ex post faeto legis- 
lation in English judiciary law. So Blackstone was pre- 
vented from seeing that the application of a new principle, 
as described above, is really an ex post facto law, with 
regard to the case wherein it is established. 

The order in which law is naturally generated seems to 
be as follows :— 

1. Rules of positive morality. 

2. The adoption and enforcement of these rules by 
the tribunals, 

3. The addition of other rules drawn from the former 
by consequence or analogy. 

4. The introduction of new rules by the judge’s 
arbitrium, and illations from these. 

5, Legislation proper by the sovereign legislature in 
the same order. 

6. The action and re-action of judicial legislation and 
legislation proper. 

7. And lastly: A code or systematic, complete, and 
exclusive body of law. 

|The conception of a code is essentially a modern thought. 
Justinian intended his compilations to be a code, but no sooner 


were they issued than they had to be supplemented by the 
Novels.] 


128 ANALYSIS OF AUSTIN’S JURISPRUDENCE. 


LECTURE XXXVIII. 
Groundless Objections to Judiciary Law considered. 


1. Bentham’s— 

His argument is that Judiciary Law is not law pro- 
perly so called, consisting at the most of quasi commands. 

But when it is known to the subjects that the will of 
the sovereign is that the principles or grounds of judi- 
cial decisions should be observed by the subjects as 
rules to be enforced by sanctions, the intimation of the 
sovereign will must be considered as complete. 

2. It is objected that where subordinate judges have 
the power of making laws the community has little con- 
trol over those who make the laws. 

This is not an objection to judiciary law, but to law 
(whether made in the judiciary or legislative manner) 
established by irresponsible authors, though the objec- 
tion would apply less to statute law, which, being 
expressed in an abstract or general form, manifests its 
scope and purpose; and if these be pernicious, its author 
cannot escape censure. In the case of judiciary law 
the author can with more ease disavow any purpose 
which has excited hostile criticism. 

8. It is objected that judicial legislators legislate 
arbitrarily, and that therefore the body of the law is 
varying and uncertain. 


(a) With respect to Supreme Judicial legislation, 
this may be to a certain extent true, for the sovereign 
is only controlled by the moral sentiments of the com- 
munity. But the objection is equally valid as against 
supreme legislation in the form of statute law. 

(8) With respect to legislation by subordinates. 
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To the judiciary mode the objection hardly applies, 
for the arbitrium of the judge is controlled by the sove- 
reign legislature, by public opinion, and by courts of 
appeal. 

Admitting that the objection will apply to judiciary 
law made by subordinate judges, it will also apply to 
statute law made by subordinate authors. 

[An important influence, controlling the arbitrium of the 
judges, is that of the Bar. Private lawyers, whose minds are 
constantly occupied with legal rules, are alone able to evolve 
the numerous consequences which these rules imply ; while only 


the more general of those rules can be grasped by the unpro- 
fessional public. } 


LECTURE XXXIX. 


PART I. 
Disadvantages of Judicial Legislation. 


1. Judiciary Law is difficult to ascertain—To the 
bulk of the community it is unknown and unknowable. 
To the mass of the lawyers only imperfectly known. 

This arises (1) from the enormous bulk of judiciary 
law, which is an obvious consequence of its form, every 
rule being implicated with the peculiarities of the case 
or cases by the decision or decisions wherever the law 
was established. 

And (2) from the difficulty of extracting the law 
from the particular decisions by ascertaining the ratio 
decidendi which really constitutes the rule. 

This objection is applicable to statute law when badly 


made, but the evil is inherent in judiciary law, however 
made. 
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2. Judiciary Law is usually made in haste, in the 
hurry of judicial business. 

But it may sometimes be made as deliberately as 
statute law; for instance, the judgments of our Courts 
of Ultimate Appeal, where the judgment is settled in 
writing before it 1s published, as the joint judgment 
of the court. 

3. In relation to the decided case by which a rule 
of Judiciary Law is introduced, it is ex post facto law. 

With the exception of the case where decisions of the 
courts are anticipated by the practice of private 
lawyers, but the limitation is insignificant. 

4, There is no certain test of the validity of Judiciary 
Law. 

By what standard are we to judge the goodness or 
badness of a rule of judiciary law ; how are we to know 
that it will be followed by future judges in similar cases ? 

Is the number of decisions, the ‘elegantia’ of the 
rule, or the reputation of the judge to be the test? In 
short, we can never be certain as to the goodness 
or badness of judiciary law. 

This uncertainty is not of the essence of statute law, 
which, if well constructed, is absolutely certain. 


[An objection is made that judiciary law is not attested by autho- 
ritative documents, but resides in the memory of the judges or in 
fallible records. But it is clear that there is no reason why this evil 
should exist ; and the objection applies also to statute law, which is not 
necessarily written or published authentically.} 


5. The rules of Judiciary Law are not comprehensive. 
The ratio decidendi being implicated with the pecn- 
liarities of the decided case is almost necessarily confined 
to such future cases as closely resemble the case actually 
decided. 
Consequently, when a decision is expressed to be 
based on a principle laid down more broadly than the 
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facts required, it is often found necessary subsequently 

to narrow the rule apparently laid down in the first 

decision, 

6. The Statute Law co-existent with Judiciary Law 
is necessarily imperfect, bulky, and unsystematic. 

Statute law may, though little of the law is of the 
judiciary type, possess these disadvantages (for example, 
the Prussian code); but it is a necessary evil in the 
case of statute law, being ‘ stuck patchwise on a ground- 
work of judiciary law.’ The judiciary law in this case 
must have the faults above mentioned. 


PART ILI. 
Codification discussed in the Abstract. 
The question is briefly this :— 


Is a good and complete code better than a body of 
law well expressed in its way, consisting in whole or in 
part of judiciary law ? 

That codification is practicable appears from the con- 
sideration that it is possible to extract rationes decidendi 
from particular decisions (for otherwise judiciary law 
would not be law at all, but a mass of decisions resting on 
the arbitriam of the judge), and these, if stated in the 
abstract, would be clearer than when implicated with the 
facts of particular cases. The induction previous to the 
application of the ratio decidendi of a decided case is pro 
tauto codification of judiciary law. 

That codification is expedient appears from a recon- 
sideration of the evils inherent in judiciary law. 


[Before considering certain impertinent arguments adduced 
in favour of and against codification, it would be advisable to 
call to mind the fact, that codification involves a change not in 
the matter, but the form of law.] 

K 2 
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1. First leading objection to codification. 


The necessary incompleteness of a code. 

It is said that individual cases which may arise in fact 
or practice are infinite, and that, therefore, they cannot 
be anticipated and provided for by a body of general rules. 

Answer.—The objection is applicable to all law, and 
especially to judiciary law, which is either a body of a 
finite number of rules, in which case it is perfectly impos- 
sible that it should provide for the infinite number of cases 
occurring in practice; or a mass of particular decisions 
inapplicable to the decision of future cases, in which case 
it is not law at all. 

2. Hugo’s objection,—A code would be liable to en- 
gender ‘ competing anulogies’ in consequence of the number 
of its provisions, which no judge could know in their 
entirety. In consequence of this the conflicting analogies 
presented by undecided cases would be in exact proportion 
to the number and minutencess of the provisions of the code. 

Answers to this objection.—It proceeds on the sup- 
position that a code must provide for every possible 
case. To the first part of the objection the answer is that 

the future case must either be left to the arbitrium of a 

judge or be provided for by a law, and the incomplete- 

ness of statute law is not obviated by making no law. 

The second part of the objection is that the rules of 
a code are more minute and numerous than those of a 
system of judiciary law, and that they are therefore more 
likely to conflict; but statute laws may be made more com- 
prehensive than judiciary rules, which are usually narrow. 

8. Third objection,—The alleged failure of the French 
and Prussian codes. 

Answer.—These failures have been due to the faulty 
construction of the codes. 


(a) The French code— 
1. Is totally devoid of definitions of the technical 
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terms and explanations of the leading principles of 
French law; so that the code does not even furnish 
the necessary guides to its own meaning. 

2. The authors of the French code display a mon- 
strous ignorance of the principles of Roman law; for 
example, they had no clear conception of the distinc- 
tion between dominion and obligationes (an the sense 
of jura in rem and jura in personam respectively) 
as used by the classical jurists. So they speak 
of ‘obligation’ as that which imparts the ‘dominium,’ 
whereas obliyatio, in the seuse of the Roman lawyers, 
is always contrasted with and excludes dominiwm. 


The Prussian code also is devoid of definitions. It 
borrows the technical language of the Roman law, and 
does not give the requisite explanation of that language. 

Again, the French code was never expected by its 
compilers to supersede all other law, but was meant to 
be eked out by various ‘ subsidia,’ such as (1) Natural 
Equity, (2) the Roman Law, (3) the Ancient Customs, 
(4) Usage, General Principles, &c. 

The so-called Prussian code, in the same manner, was 
intended merely to codify the subsidiary common law 
existing in Germany, which was only resorted to in 
cases for which the local law of the various States did 
not provide. 

Again, 

The French code was constructed with extreme haste; 
the original projet being drawn up in four months, and 
being afterwards discussed article by article by the 
Council of State, a body of whom very many were not 
even lawyers. 

There are no provisions in the French and Prussian 
codes for keeping down the growth of judiciary and 
supplemental law by working them into the code from 
time to time. An endless quantity of judiciary law has 
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been introduced in France, but has never been worked 
into the code. So in Prussia the Novels or new consti- 
tutions of the Law Commission, to which all doubtful 
questions of law are referred, exist in a separate state ; 
but there is no attempt to amend the code in pursuance 
of them. 

The failure of the Prussian and French codes has 
been greatly exaggerated: they have at least reduced 
the bulk of the old law and cleared it of many of its 
inconsistencies; and also they have diminished the 
amount of litigation arising from doubt as to the law. 
Savigny’s objection to Codification examined.—Savigny, 

after admitting that unity of conception is attainable in a 
code (arguing from the qualities of the so-called Pandect 
Law in Germany), gives some arguments against codi- 
fication. 

1. That no determinate leading principles will be 
consistently followed by the framers of a code, and 
that, therefore, its provisions must be incoherent and 
defective. ; 

Savigny’s own admission, as stated above, refutes 
this objection. 

2. He argues that in an age capable of prodacing 
a good code, no code would be necessary, the want 
being supplied by private expositors. 

Answer.—Such expositions might be as well con- 
structed as the code; but as they would lack authority, 
they would also lack certainty, the judges not being 
obliged to follow them, as not expressing the will of the 
sovereign. 

Again, Savigny objects that a code, by making the 
defects of the lawmore obvious, would encourage knaves 
to take advantage of those defects. 

Answer.—Probably this evil is greater still in the 
case of uncodified law. 
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Codification in the Concrete. 


The question whether codification in any particular 
society at a given time is expedient admits of no doubt, 
provided the code which supersedes the system of judiciary 
law, or of judiciary and statute law mixed, be a good one. 

And this depends upon whether there can be found 
men sufficiently able to perform the task of codification, 
which is one of vast difficulty, though not impossible. 

An advantage not generally considered would flow from 
codification. If the law were more simple and scientific, 
and if the drudgery at details which now faces every lawyer 
at the outset were removed, the tone of the legal profession 
would be raised, and we should reap incomparably better 
legislation and a better administration of justice than at 
present we possess. 
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PART III.—LAW OCONSIDERED IN RELATION TO ITS 
PURPOSES AND TO THE SUBJEOTS WITH WHIOH 
IT IS CONVERSANT. 


LECTURE XU. 


Law of Things and the Law of Persons or Status. 


This is the first great distinction of law considered with 
reference to its purposes and subjects. 

These branches of law may be distinguished as fol- 
lows :— 

There are various rights, duties, and capacities by 
which persons are determined to various classes; these 
constitute the condition or status with which the person is 
invested, and are the appropriate matter of the department 
of law named The Law of Persons. 

The Law of Persons, or Law of Status, as it would more 
accurately be styled, regards men as bearing or invested 
with status or condition. 

The department of law styled the Law of Things is 
so called for the reason that ‘ Res’ includes the whole 
matter of which law is conversant ; and a department of it 
having obtained the title of Law of Persons, the opposed 
portion received the title of the Law of Things, 


Summary. 
The Law of Persons is that part of the law which 
relates to condition or status. 
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The Law of Things is the Corpus Juris minus the law 
of status or condition. 


What constitutes Status or Condition ? 

The rights, duties, capacities, or incapacities which 
determine a person to a given class constitute his status. 

The distinction between status and any other rights, 
duties, &c., is not susceptible of any strict definition. 
There is no generic character common to all conditions, but 
they bear the following marks :— 

1. The condition resides in the individual as belong- 
ing to a class, and not as an individual. 

2. The rights, duties, capacities, and incapacities 
composing the status regard specially persons of that 
class. 

3. The class must be such as from its nature cannot 
include all or nearly all persons. 

4, The rights, duties, &c., are such as to influence 
the social relations of the individual. 

[5. A person has little or no control over the cir- 
cumstances which determine him to the class, and 
still less has his consent any effect upon his rights 
and obligations when once fixed as a member. | 


The main advantages to be derived from the distine- 
tion of Law of Persons and Law of Things are :-— 


1. Brevity is attained by all that can be affirmed of 
rights and duties generally, being stated once for all in 
a detached form from everything relating to those 
rights and duties as regarding certain particular classes 
of persons. 

2. The portions of law specially affecting pecnliar 
classes are rendered more accessible and cognoscible. 
This plan of collecting under separate heads the por- 
tions of law peculiar to particular classes is strongly 
recommended by Bentham. 


138 ANALYSIS OF AUSTIN’S JURISPRUDENCE. 


There are two other possible divisions of the corpus 
juris. 

1. Rejecting the class ‘Jus rerum:’ the body of law 
might be divided into special codes, appropriate to peculiar 
classes of persons. 

The evil of this would be that each of the special codes 
would have to contain the matter common to all plus the 
matter specially referring to the peculiar class. 

2. Rejecting the jus personarum, the sets of special 
provisions relating to special classes (not collected under 
appropriate chapters) might be appended to the more 
general provisions they are to modify and control. 

By this plan the peculiar law of every class would be 
scattered throughout the code, and consequently inacces- 
sible to members of the individual classes. 

The division into jus rerum and jus personarum is pre- 
ferable to both the above divisions, as it enables all classes 
to find the law relating to themselves, while it gives in 
a connected form the principles of law which are common 
to all classes. 

The distinction, however, has not been consistently 
followed by its authors. 

For instance, the question arises whether the jus per- 
sonarum of the Roman lawyers was the law of status, or 
merely a description of the facts and events by which status 
is invested or divested. 


Summary of Above. 


1. The rights constituting status regard a com- 
paratively narrow section of the community, and it 
is convenient to have them together for the benefit 
of that section. 

2. They can be conveniently detached from the 
bulk of the system without breaking the continuity 
of the exposition, which thus gains in clearness and 
compactness. 
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LECTURE X1LI. 


Erroneous Definitions of Status examined. 


1. That of the civilians, that Status was an ‘occult 
quality.’ ‘Status est qualitas cujus ratione homines diverso 
jure utuntur.’ In other words, the status is considered as 
a quality inhering in the given person, giving rise to rights, 
duties, and capacities. But this qualitas will not distin- 
guish a status or condition from any other set or collection 
of rights and duties. 

[The rights and duties which constitute status are of two 
kinds :— 

1, Those arising from the fact or event investitive of the 
condition. 

2. Those which arise from that fact or event, coupled with 
another and a subordinate fact or event. 

The former class are known as rights ‘ex statu immediaté,’ 
the latter as ‘ex statu mediaté.” Rights ex statu immediatd 
are closely analogous with the ‘absolute rights’ of Blackstone. ] 


2. Second erroneous definition of Status.—Bentham’s— 
* consequences of the same investitive fact.’ 

This definition assumes: 1. That a status is a set or 
collection of various rights and duties; and, 2, that these 
are the legal effects or consequences of one investitive 
fact, or of one ‘causa’ (in the sense used by the Roman 
lawyers). 

Objections to this definition— 

1. These properties will not distinguish status from 
other rights and duties which are matter for the law of 
things ; 

For, firstly, they belong to each of the aggregates 
of rights termed wniversitates juris; and, secondly, they 
are not even peculiar to universitates juris, but are found 
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in most rights and duties termed particular or sin. 
gular, e.g. in the right of dominion in a specific thing. 


8. Third erroneous definition of ‘ Status.’ 

‘ Status is constituted by the divisibility of the collection 
of rights and duties into those arising immediately from the 
title which engenders the aggregate and those arising me- 
diately from thai title through special titles.’ 

Objection— 

Not all aggregates of rights, &c., deemed conditions 
are divisible in this manner, and many not considered 
conditions are so divisible; e.g. (a) the right of the 
owner of a ficld to walk over it arises from the para- 
mount title, and (3) the right of the owner to prosecute 
a trespasser arises from the investitive fact whereby he 
obtained the dominium and the special title of the injury 
against the paramount right. 

4, Fourth erroneous definition of ‘ Status.’ 

‘ Stutus zs constituted by Jus in rem in the complexion or 
aggregate of rights.’ 

Objections— 

1. In purely onerous conditions the mark is not found. 

2. The mark is found in universitates juris not deemed 
conditions, e.g. hereditas. 


3. And in sets of rights deemed singular or particular, 
e.g. dominium. 


LECTURE XLII. 
Fifth Erroneous Definition of ‘ Status.’ 


That of Thibaut. ‘ Status ts a capacity or ability to take 
or acquire a right, and to incur a duty.’ 
Objections to this definition— 
1. There are capacities common to all members of 
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political societies, As there must, therefore, be capa- 
cities which are not conditions, the term ‘ capacity’ will 
not characterize ‘condition,’ which regards specially 
persons of a given class. 

2. There are conditions (¢.g. that of the slave) which 
consist mainly of incapacities. 

3. When the rights and duties arising from the status 
can be divided into those arising immediately and those 
arising mediately from the s/atus, the former, it is clear, 
are rights and duties, and not capacities. Whenever 
the constituents of status are so divisible, the status is 
an aggregate of rights and duties with capacities. 


The ‘Tria Capita’ of the Roman Lawyers. 


There were three pre-eminent status which received 
the name of ‘ capita’ froma the Roman lawyers. 

They were: 1. The Status libertatis, or condition of tke 
freeman (as opposed to that of tho slave). 

2. The Siatus cwitatis, or condition of the Roman citizen 
as cpposed to that of the foreigner. 

3. The Status familie, or condition of being a member 
of a given family, and as such enjoying certain rights and 
capacities. 

A definition of caput is given by the German civilians 
resembling that of status, above given, 1.e. that a capul 1s a 
condition precedent to the acquisition of rights, t.e. 1b com- 
prises capacities. But caput includes rights and duties 
arising from the status immediately, as well as capacities 
to take rights and incur duties. 

The Romans did not limit the term Status to the three 
‘capita,’ for they speak of the status of a slave who had no 
caput at all. 
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LECTURE XLIII. 


The Roman lawyers in their works do not conceive the 
purpose of the division into jura personarum and jura 
rerum, consequently in some cases they inserted in the law 
of persons only the events engendering and destroying the 
status in some cases, while in others they also inserted the 
rights and duties constituting the status. 

The division of Roman Law into Jus Publicum and Jus 
Privatum, and again, of Jus Privatum into Jus rerum, jus 
personarum, and jus actionum, involves a logical blunder. 

The ‘ generalia’ of the jus actionwm should he placed 
under the ‘jus rerum,’ while the parts relating to special 
classes should be placed under the heads of the jus perso- 
narum to which they belong. 

Blackstone divides the Corpus Juris into law regarding 
rights and law regarding wrongs: this is a cross division, 
for the law regarding wrongs also regards rights arising 
out of wrongs. 

The law of things should precede the law of persons in 
the Corpus Juris, for the latter consists mainly of narrower 
positions and rules modifying the law of things. 

Blackstone divides the Rights of persons into Relative 
and Absolute, meaning by absolute rights those arising 
sine speciali titulo, residing in a person simply as being a 
member of a state, e.g. the right to reputation. 

Objections to this division— 

1. Blackstone speaks of absolute and relative rights, 
but all rights are relative, 1.e. suppose duties incumbent 
on others. 

2. He defines absolute rights as those appertaining to 
individuals as such. But all rights must belong to par- 
ticular persons as particular persons. 
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8. He further defines them as rights which would 
belong to persons in a state of nature. 

But legal rights can only refer to men as members 
of a given society. 

4, Blackstone makes a further error in classing abso- 
lute rights of persons under the law of persons, As 
regarding all persons these rights are matter for the 
law of things. 


LECTURE XLIV. 


Law, Public and Private 


1. Public Law strictly is the law of political conditions, 
and as such is properly a department of the law of persons. 

[Two difficulties present themselves :— 

1, An account of public law in this sense would include such 
portions of public law as relate to the sovereign, and these 
really are positive morality. 

2. Political and private conditions are with difficulty dis 
tinguished. ] 

The above arrangement is suggested by Hale, and is to 
be recommended on the grounds of promoting convenience 
of reference and general coherence of the legal system. The 
opposition of public to private law involves a misconception 
as to the real end of the law, which is in a certain sense 
both public and private throughout all its provisions con- 
cerning the public and each member of the public. 

2. Public Law in its vague and less definite meaning 
is the law of political conditions and of crimes (with that 
of criminal procedure). 

This was the arrangement of the Roman jurists. Now 
the law of political conditions does peculiarly affect the 
whole community, but crimes acquired the title of ‘ public 
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wrongs’ through the accident that crimes were tried origi- 
nally by the sovereign Roman people. 

It is clear that the distinction between crimes and civil 
injuries, or betwecn public and private wrongs, rests upon 
the difference in the ways in which they are pursued, the 
former being remedied at the instance of the state, the 
latter at the instance of individuals. 

So Hale does not style crimes public wrongs, but ‘ pleas 
of the crown.’ 

[Some Continental jurists go so far as to include International 


Law under the head of Public Law, forgetting that it is a 
branch of positive morality.] 


Other meanings of Public Law: 


Public Law also is taken to mean— 


1. Law made by the supreme legislature, or by sub- 
ordinate political superiors, as opposed to that made by 
private persons in pursuance of legal righis. 

2. Laws other than those creating ‘privilegia, and 
styled ‘jus commune’ as opposed to ‘jus singulare.’ 

3. Under ‘ public law’ are sometimes classed definite 
and obligatory modes of performing certain transactions, 
e.g. * Testaments factio ... . publici juris non est.’ 

4. Laws prohibiting or absolutely binding, as opposed 
to laws dispositive or provisional. The latter class consists 
of laws which determine the effect of a transaction in case 
the parties do not otherwise provide, e.g. the French law of 
marriage. 

[The epithet ‘civil’ is used of law in the varied senses of 
* not-ecclesiastical,’ ‘not-criminal,’ ‘not-military,’ and even ‘not 
publie.’] 
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LECTURE XLV. 


The matter of the Law of Things may be divided 
into— 


1, Primary rights with primary relative duties, 7.c. 
those which do not arise from delicts. 

2. Sanctioning (or secondary) rights and duties, 
which are consequences of delicts. (Their proper pur- 
pose is to prevent delicts.) 

In the language of Bentham the law of primary rights 
and duties would be called substantive, and that of sanc- 
tioning rights and duties adjective law. But this nomen- 
clature, by implying that the divison is between rights 
existing per se, and those existing merely to protect 
other rights, leads to misconception; for many primary 
rights, as well as secondary rights, exist for the protection 
of other rights. This division into primary and sanction. 
ing rights is not founded on a difference in the purposes for 
which the rights and duties are respectively given. The 
true principle of division seems to rest on a difference 
between the events from which the rights and duties arise. 

The division given above includes procedure, civil and 
criminal, under the head of sanctioning rights and duties. 

* [Bentham includes droit-civil and droit-pénal in droit-sub- 
stantif, including under droit-pénal the law relating to civil 
injuries and crimes with their punishments. But. all rights of 
action growing out of a civil injury are adjective law; and 
further, if the law of procedure be called droit-adjectif, it 
ought to include the law relating to rights and duties arising 
from civil injuries and from crimes and punishments, ] 

Distinction between an action considered as a right 
and an action considered as an instrument for enforcing 
that right. 

Though the scope or purpose of the mght of action 
is distinct from the procedure resorted to in enforcing the 


* Vide Table IX. 
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right, yet it is impossible to extricate the right of action 
from the subsidiary rights by which it is enforced. 
[Every right of action arises from an injury, the only ex- 


ception being where a right of action is given on account of 
want of wrongful consciousness on part of defendant. ] 


In most law systems primary rights are not separated 
from the secondary, i.e. the law conferring the primary 
right is contained by implication in the law which gives 
the remedy. 

E.g. duties owed to the State are generally to be implied 
from the description of their violations. 


The Institutes follow an illogical division. 

Obligations ex contractu (which are primary rights) are 
opposed to obligations ex delicto (which are secondary), 
and arise from violations of rights in rem. The obligations 
arising from the breach of obligations ee contractw are 
therefore attached to obligations ex contractu; and if the 
logical arrangement were followed breaches of rights in 
rem would be similarly considered with rights in rem 
themselves. 

Blackstone is more logical, for he treats of obligations 
arising from contract as primary, and those arising from 
a violation of them he classes with wrongs. 


LECTURE XLVI. 
Primary Rights. 


Primary Rights, the first of the two great divisions of 
the subject matter of the Law of Things, have already (Lec- 
ture XIV.) been distinguished into jura in rem and jura 
in personam. They may now be subdivided into— 

1. Rights in rem as existing yer se, or as not combined 
with rights in personam. 
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2. Rights in personam as existing per se, or as not com- 
bined with rights in rem. 

3. Simple particular combinations of rights in rem and 
rights « personam. 

4. Such universities of rights and duties as arise by 
universal succession. 

The Roman jurists divided the matter of the law of 
things into: 

1. Doninia or Jura in Item. 

2. Obligationes, or Jura in Personam, and subdivided 
dominia into (a) dominium rei singule, ((3) jura in re aliend, 
(y) universitales juris. The objection to this division is 
that unwersitates juris include rights in personam as well as 
rights in rem. 


LECTURE XLVII. 


Rights in rem as existing per se considered wita 
reference to the difference between their subjects. 


1. Rights in rem, of which the subjects are things 
and the objects forbearances with regard to determinate 
things (e.g. property in a house). 

2. Rights in rem, of which the subjects are persons 
and the objects forbearances with regard to determinate 
persons (e.g. a monopoly). 

3. Rights in rem without specific subjects, and the 
objects forbearances, having no specific regard to specific 
things or persons (¢.g.a man’s right to his good name). 
Those rights im rem, of which the subjects are persons, 

are nearly all matter for the law of persons or siatus, 
Rights mm rem over things. 
1. When by virtue of the rights the person entitled 
can deal with the subjects to an extent which is indefinite, 


L2 
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and not circumscribed (though not unlimited), the righ 
may be styled dominium or property, as— 

2. When the person entitled can only use the subject: 
to an extent (in one direction) exactly circumscribed, the 
right may be called servitus. 


[Various meanings attached to the word property o 
dominium :— 

1, Its strict sense, a right indefinite in point of user, unre 
stricted in point of disposition, and not restricted by rights o 
others whose enjoyment is postponed. 

2. A right indefinite in point of user, but limited by regard tc 
rights of persons entitled in remainder or reversion (e.g. a lift 
interest in land). 

3. The right of property is opposed to the right of pos 
session, and in this sense it includes servitus. 

4, According to the Roman jurists it is either— 

(1.) A right indefinite in point of user over a thing; 

Or (2) jus in rem, or all rights not included under obli. 
gationes. 

5. In English law we speak only of property in moveables 

6. The term property is applied to some rights over persons 
(e.g. that of the master over the slave), but not to others (as 
the right of the father over the son). 

7. The aggregate of a man’s faculties, rights, &c., or his 
assets. It includes in this sense all kinds of rights. 

8. Legal rights of any kind (as when it is said that the 
object of government is the protection of property).] 


LECTURE XLVIII. 
Dominium as opposed to Servitus. 


Property or dominium gives to the entitled party the 
power of applying the subject to all purposes, except such 
as are inconsistent with his relative or absolute duties. 

Servitus gives the power of applying the subject to 
exactly determined purposes. 
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Property is susceptible of various modes, 1.e, the limita. 
tions of the power of user may vary infinitely, according to 
the intention of the State in granting the right: but though 
the modes are infinite, and though the indefinite power of 
user is always more or less restricted, there is in every 
system of law some one mode of property in which the re- 
strictions are fewer than in others. And to this mode 
pre-eminently is the term property or dominium generally 
applied. 

For example.—In English law Absolute proporty in a moveable, 

In French law, Propriété. 

In the Roman law, Dominium, in the strict sense. 


But even this mode of property is not unlimited in 
respect to the right of user, which must be such as shall 
be consistent with the rights of others generally, and the 
duties incumbent on the owner. 

Property in this its largest sense, or in any other modifi- 
cation of it, cannot, therefore, be exactly defined, importing 
as it does an indefinite power of user. 

The definition of property would necessitate that of 
every right and duty contained in the Corpus Juris, 

But modes of property are distinguishable from one 
another precisely ; for instance, the right of a limited owner 
may be distinguished from that of the absolute owner by 
an enumeration of the powers of user, from which the 
former is excluded. 

[So in the Institutes of Gaius and Justinian, dominium is not 
defined at all, but the nature of the right is left to be inferred 
from the treatise generally. 

In the 544 art. of the French Code propriété is defined 
as the absolute right of dealing with a thing as we will, pro- 
vided we do not use it in any manner prohibited by the law. 

Such maxims as ‘Sic utere tuo ut alienum non ledas,’ ‘ Qui 
jure suo utitur neminem ledit,’ arise from the impossibility of 
exactly defining the right of property, and are really identical 
propositions. ] 
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LECTURE XLIX. 


Servitus as distinguished from Dominium. 


Preliminary observations. 

1. A right of servitude is a fraction of a right of 
property residing in another. 

So rights of servitude are styled by the Roman lawyers 
jura in re aliena, or rights over subjects, of which the pro- 
perty resides in another. 

Savigny defines servitude as ‘a single or particular 
exception (accruing to the benefit of the party in whom the 
right resides) from the general power of user and exclusion 
residing im the owner of the thing.’ 


[But a right in the nature of a servitude may exist over 
a thing, which, properly speaking, has no owner. 

E.g. a sovereign reserves to himself a portion of territory, 
and grants to a subject a right corresponding to a servitude. 
But the sovereign cannot be an owner in the proper sense, not 
being able to possess legal rights. | 


2. Property will here be taken to mean any right in 
rem which gives an indefinite power of user, and Servitude 
a right in a subject owned by another, giving to the party 
a definite power of using it. 

[There are modes of property to which that name is not 
usually applied, and there are servitudes, so called in the 
Roman law, which are styled rights of property in the English 
law. 

The term ‘easement, though never applied to a right in 
rem which may be styled property, is often not applied to 
rights in rem which are properly styled servitudes. } 


8. Rights of Servitude will be assumed to be rights of 
using a subject owned by another. But negative servi- 
tudes consist non faciendo, .e. in a right to a forbearance 
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on the part of the owner from putting the subject to a 
given use. 

Servitudes. 

1. Distinction between Affirmative (or Positive) and 
Negative Servitudes. 

Property or dominium consists of indefinite powers of 
user and exclusion, which correspond to forbearances on 
the part of others generally. Frequently these powers are 
restricted by rights of a determinate person over the same 
thing, and when that person has a right (or jus in rem) as 
against the owner and the rest of the world to put the 
subject to uses of a definite class, the person has a right 
called a Servitude ; so also, when the person has a right to 
a forbearance on the part of the owner and the rest of the 
world from putting the subject to uses of a definite class. 

In the former case the servitude is styled positive or 
affirmative. 

In the latter, negative. 

The terms positive and negative are applied as affect- 
ing the person entitled to the servitude, i.e. a positive 
servitude gives him a right to do acts over a given subject, 
but a negative one merely gives him rights to forbearances 
on the part of the owner. 


Example of a Positive Servitude.—A right of way. 
Of Negative Sorvitude.—The servitus alitus non tollendt. 


2. No servitude can consist in faciendo, that is to say, 
in a right to an act or acts on the part of the owner or 
other occupant. This follows from the nature of servitus, 
it being jus in rem availing against the world generally. 

The question arises, Can a negative servitude be jus tn 
vem? It is classed as such, since it avails adversus quem- 
cunque possessorem, and implies, equally with a positive 
servitude, a duty to forbear from disturbing, lying upon all 
persons equallv. 
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LECTURE L. 


8. Real and Personal Servitudes, the Nature of the 
Distinction. 


A real servitude resides in a person as the owner or 
vccupier for the time being of a given ‘ predium.’ 

A personal servitude resides in a given person without 
respect to the ownership or occupation of a ‘ predium.’ 

The distinction corresponds with that of the English 
law into easements appurtenant and in gross. 

A real servitude resides in a person as the owner of 
a predium, which is called the prediwm dominans. The 
predium, against whose owner the adverse right is exer- 
cised, is styled the predium serviens. These rights of 
servitude are said to reside in the given things, and not 
in the persons holding them; hence we have such terms as 

Servitutes rerum.’ 

The expression Personal as here used simply means ‘not 
real,’ in the above sense. 

A real servitude can hardly exist over a moveable, for 
to constitute one there must be a predium serviens and 
a predium dominans, 

Real servitudes are in Roman law distinguished into 
servitutes prediorum urbanorum or urban servitudes, the 
scope of which is the commodious enjoyment of a dwelling- 
house, to which it is annexed; and servitutes rusticorum 
prediorwm, the scope of which is the commodious culti- 
vation of a parcel of land. 

But this distinction lacks scientific preciseness. 

The distinction which obtains in English law between 
rights appendant or appurtenant and in gross approaches to 
that above given as obtaining in the Roman law. 
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Examples.—A right of way appurtenant is a real servitude. 

A right of way in gross is a personal servitude, 

Digressions on servitudes :— 

[1. The maxim ‘ Nulli res sua servit’ imports that, as a ser- 
vitude is a definite subtraction from the rights of user and 
exclusion, no man can have a servitude in a thing of which he 
is the owner. 

2. Servitus means (a) the duty incumbent on any proprietor 
of the thing, and (8) the correlating duty. 

3. A right of servitude may co-exist with any mode of pro- 
perty, for instance, ownership in common. 

Absolute duties annexed to property (such as that of pre- 
venting a house in a town from getting into a ruinous state) 
are not servitudes. ] 


4. There are certain modes of property styled Servi- 
tudes (improperly) in the Roman law. Theso are: 1. 
Usufructus; 2. Usus; 3. Habitatio; 4. Opere servorwm. 
These seem to be rather modes of property (for the life of 
the owner) variously restricted in regard to powers of user. 

In our own law we have the nearly similar modes of 
tenancy for life with and without impeachment of waste, 
tenancy by courtesy, tenancy in dower, &c. 


[In the Roman law servitus appears strictly to have denoted 
one of the servitutes preediorum, and was extended arbitrarily 
to usufructus and similar rights by analogy. 

When the Roman jurists wished to refer these rights to a 
genus they included them in ‘jura in re aliena.’ 

In the Institutes, ii. 23, apparently following Gaius, the 
term Seryitus is limited to real servitudes, Usufructus, usus, 
and habitatio, are not deemed servitudes at all. So also in the 
French Code, usufruct, usage, and habitation are not counted as 
servitudes, | 
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LECTURES LI. AND LII.* 


Distinction between Dominiwm and Jura in re aliend of 
the Roman Lawyers. 


In order fully to explain the meaning of ‘ property’ 
notice must be taken of the relation of the State to the 
private proprietor. We must notice that it is only in 
societies having systems of positive law that property as a 
legal right can be said to exist. 

Inasmuch as the sovereign, though he cannot have any 
legal rights against his own subjects, has the power of 
dealing with all things within his territory at his own dis- 
cretion, unrestrained by positive law, we may for the sake 
of convenience say that the sovereign is proprietor of all 
things within his territory. 

Of the things which are the property of the State in the 
above sense some are reserved by the State to itself, others 
are granted for the use and enjoyment of private persons : 
the former class receive the name of res publice, the latter 
res private. 

Of res publice there are some which the State permits 
its subjects generally to deal with in certain limited modes, 
such, for instance, as public ways, rivers, and territorial 
seas. These are styled res communes. 

Again, of res publice some are retained by the State in 
its own hands, others are conceded to public persons (in- 
dividual or complex) as trustees for the community or 
some considerable section of it; this latter class receives 
the name of res universitatis, for these public persons were 
and are commonly corporate bodies, as, for example, 
governments of cities. 


* The analysis fcllows Mr. Robert Campbell’s arrangement in the 
student's edition. 
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[There is a class of things which partakes of the character 
of both public and private things, viz. property held by com- 
panies incorporated for public undertakings, who are allowed to 
levy tolls, &c., and to share the profits among the persons 
contributing the capital. ] 


Of res publice there is another class, viz. res divint juris. 
These are specially reserved by the State or granted in 
trust to public persons for certain uses. 

In Roman law these things are distinguished from res 
publice. 

Res private are those which the State conecdes to deter- 
minate private persons for their own advantage. 

In respect of ‘user’ the right granted may be a mere 
quasi-servitude, or it may amount to any mode of property; 
and in this case the property may be burdened with a 
quasi-servitude in favour of the State. 

[As the State cannot have legal rights, but only rights analogous to 
Jegal ones, we use the expression ‘quasi-servitudes.’] 

Example of a quasi-servitude reserved by the State would be 

a public right of way over a private farm; of a mere quasi-servi- 

tude granted by the State we may take as an example a right of 


way appertaining to a private furm over a farm in the patrimony 
of the State, 


Various modes of Property. 

A. In respect of the duration and period of enjoyment, 
which it is the purpose and scope of the right to confer, 
rights of property are susceptible of various modes. 


[When we speak of a right we refer to the present. A 
future right is a contradiction in terms. But the purpose of 
the concession of rights by the State may regard the future, 
and, so far as it does so,a present right may be conferred 
to protect that future or expected enjoyment. 

The purposes of the State in conceding the given rights may 
be gathered from observation, at any given epoch, of the pur- 
poses which the rights and duties enforceable by law are caleu- 
lated to accomplish. ] 
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The concession may be (a) for the enjoyment of one 
or more persons; (() for a limited or unlimited time. 


For instance, the concession may be to A for a term of years, 
provided he shall live so long, or to A for life, or to A and his 
heirs for ever. 

[Heirs of A are persons capable of taking by way of descent 
from A, the word descent implying that there is physical basis 
of relationship. ] 

[In this last case the period contemplated by the concession 
is unlimited, ¢.e. no term can be assigned within which the 
subject will revert to the State. This, of course, is only one 
mode in which the State may confer a right with the intention 
of granting enjoyment of a thing for an unlimited period, but 
it is by far the most important. ] 


B. Again, modes of property may be determined by the 
intention of the State as to power of alienation, i.e. as to 
whether the right shall be alienable or not alienable. 

By a right being alienable is meant, that the person 
immediately entitled under the concession shall have power 
to assign, convey, or dispose the aggregate of rights in the 
subject to another, and that the State will continue the 
concession in favour of such assignee. 

This power of alienation may take different forms. 


For erample.—A concession to A and his heirs, with power 
of alienation to A. 

And this power might enable A to alienate to B and his 
heirs, and the concession, according to the intention of the 
State, would be enjoyed by B and his heirs either during the 
existence of heirs to A, or in perpetuity during the existence of 
heirs to B. 

Or again, the purpose of the concession may be that A may 
enjoy the concession for life, with power to alienate his life 
interest, and after his death to C and his heirs, so that C or 
his heirs shall have power to alienate, so as to pass an estate to 
his assignees and his heirs for ever. 

This, in the language of the English law, would be described 
as ‘a grant to A, remainder to C and his heirs,’ 
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Substitution. 

In Scotch law a grant to A and his heirs, and if A shall 
die intestate and without alienating, to B, would mean that 
A should have full power of alienation, but if he did not 
exercise it the estate shall go to B and his heirs. It would 
be expressed as a grant to A, whom failing, to B. 

And such a destination would be called a substi- 
tution. 

The phrase ‘ Spes successionis ’ is technically and con- 
yeniently limited to those expectations (such as that of B 
in the above case) which are defeasible in the way above 
mentioned (though it might be generally applied to the 
interest of every person having such a right to a chance of 
enjoying the concession). 

In whatever terms the concession may be expressed, the 
State is the ultimus heres, 7.e. it must resume the thing 
upon the failure of the series of persons capable of taking 
under the concession; that is, upon the expiration of all 
the rights which merely subsist in the thing at the pleasure 
of the State, it naturally re-takes the thing into its own 
possession. 

This applies both to moveable and immoveable property. 


[In systems of law in which the division into real and per- 
sonal, heritable and administrable, moveable and immoveable, 
is adopted, the intention to limit the estate of a series of persons 
ia more readily presumed in heritable than in administrative 
property as being of a more permanent character ] 


Absolute Property (Jus in re proprid) defined. 

It is a right imparting to the owner a power of inde- 
finite user, capable of being transmitted to universal 
successors by way of descent, and imparting to the owner 
the power of disposition (from himself and his heirs per 
universitatem, and from all who have a spes successtonis 
under any existing concession) in favour of such persons 
as he may choose, with the like powers and capacities as 
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he had himself, and under such conditions as the muni- 
cipal law attaches to the dispositions of private persons. 

Jura in ve aliené defined— 

Jura in re aliend are fractions or particles residing in 
one party of dominium, strictly so called, residing in 
another, and they may be either definite or indefinite 
subtractions from the owner’s power of user and exclusion. 

The jura in re aliend generally considered in the Roman 
law are— 

Servitus, emphyteusis, superficies, and the jus in rem of 
the creditor under a pledge or hypothec. 


Servitudes considered as a species of jus in re aliend. 


Servitudes properly so called were esteemed jwra in re 
aliend, because they gave a right of definite user over a 
subject owned by another, or of subtracting a definite frac- 
tion from the owner’s right of user and exclusion. 

Servitudes improperly so called (usufructus, usus, and 
habitatio) were modes of property, or forms of property 
modified by regard to the rights of the person entitled to 
the enjoyment in expectancy, who in these cases was the 
dominus, whose right was commonly called proprietas, and 
not dominiwm. 

Emphyteusis arose when land, the absolute property of 
some corporate body, such as a municipiwm, was let out to 
@ person and his heirs (that is, for an unlimited duration) 
on condition of his cultivating it and paying a rent. It 
was jus in re alien& on account of the reversion, or spes suc- 
cessionis, in the corporate body under the concossion of the 
State, which the emphyteuta could not defeat. 

Superficies.—By contract originally the owner might 
carve out of the subject of his ownership a superficies, 
and under this contract the lessee originally acquired only 
@ jus in personam against the lessor, but the prestor allowed 
the lessee a quasi in rem actio against all except the person 
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who had a better title than the possessor of the solum mm- 
self, who could therefore evict both. Thus the superficies 
became in effect a jus in rem, and being conceived of as a 
fragment of the dominium residing in the proprietors of the 
solum, was @ jus in re aliend. ; 


[The person exercising the jus in re aliend did not possess 
the res, but he had remedies analogous to those which the 
actual possessor of the ves had for the protection of his posses- 
sion. The possessor of the jus in re aliend was, therefore, said 
to have quasi-possession of the right. } 


The jus in rem of the creditor in a thing pledged or 
mortgaged, 

The creditor has jus in personam in respect of the rights 
secured him by the pledge, and— 

Jus in rem in the subject pledged, which may itself 
be a jus in re aliend, as, for instance, a personal servitude 
granted out of the dominion of another. 

By the Roman law the creditor could not acquire pro- 
perty in the subject of the pledge. 


Tenure. 


(1.) The idea of tenure originated from the practice, 
prevalent after the virtual dissolution of the Roman Em- 
pire, of conquerors giving conquered districts into the 
keeping of some chief who could command the obedience 
of the inhabitants. The latter in return would vow fidelity 
and allegiance. 

(2.) The next stage in the history of the idea of tenure 
consists in the formulation in written documents of the 
indefinite relations above described. 

The documents of the eighth and ninth centuries relate 
ing to this indefinite tenure are based on the precarium, o1' 
tenancy revocable (nominally) at the will of the grantor 
and ceasing at the death of the grantee. 

(3.) About the end of the tenth century, by engrafting 
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upon the precarinm the terms of the emphyteusis, the heirs 
of the grantee obtained the right of possession. 

[In a charter of 4.D. 1033, lands are conveyed ‘habendum 
precaria aique enfiothecaria nomine.’] 

(4.) The tenures so created by the great potentates 
were adopted by the smaller lords in their grants to their 
vassals, and the result was the elaboration of a system of 
feudal tenures. 


Tenure and Tenancy of Land in England. 


In England the statute of Quia E:ptores, 18 Ed. I., put 
an end to the creation of new subordinate tenures ; and the 
peculiar and inconvenient incidents of the old tenures were 
swept away by the Act 12 Car. IT. cap. 24. 

When lands therefore are held of a mesne lord, the 
tenant has a jus in re aliend, as the lord has a reversion 
which the tenant cannot defeat. 

The right of a tenant in an English lease for lives or 
years is a jus im re aliend of the Roman lawyers, and is the 
historical consequent of locatio conductio. 

The tenant, however, in an English leaso acquired a jus 
im rem, as the English courts gave to the ousted lessee specific 
restitution to his term in the land, while the tenant under a 
contract of locatio conductio does not appear to have had any 
such right. 


LECTURE LIII. 
Complete and Inchoate, Vested and Contingent Rights. 


The purpose intimated by the State at a given epoch in 
regard to the persons interested in the specially determined 
subject of concession may be to confer— 

(a.) Present enjoyment, or— 

(d.) Future enjoyment. 
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And this future enjoyment may be (c) to a person indivi- 
dually ascertained, or (d) to a person not so ascertained ; 
and in this last case (e) there is either a certain person 
(or persons) in existence who will, on the happening of the 
given event, become determined to the then present enjoy- 
ment; or (f) there is no person in existence to whom the 
purpose of the State relates. 
[Examples of (c) and (d).—Grant of real estate to A for life, 
remainder to B for life, remainder to C and his heirs. 3B and 
C are said to have vested remainders—B for life estate, and C 
for estate in fee. 
Of (e).—Grant to A for life, remainder to B and his heirs if 
B shall attain twenty-one. If A’s estate has come to an end 
when B attains twenty-one B takes possession ; if it has not, B 
takes a vested remainder. | 
[Example of (f).—To A for life, remainder to B for life, re- 
mainder to first and other sons of B in tail respectively (B having 
as yet no son).] 


In all the above cases except (a) the interest of the 
individual to whom the future enjoyment is destined is only 
a chance of future enjoyment, though by most systems of 
positive law in case (e) a power of alienation and of trans. 
mission is annexed. 

But in all cases the State, in order to carry out its pur- 
pose, lays some duties on the party in possession: and these 
duties, except in the case of (f), are relative duties, corre- 
sponding to the rights residing in the persons destined for 
the future enjoyment of the thing. In the case (/) there 
is no person whom those duties specially regard. The State 
enjoins the possessor to duties which are absolute, 2.e. they 
do not regard ary determinate person. The State is thus a 
trustee for the limited class of possible beneficiaries; to 
these beneficiaries the State, when they come into existence, 
will give a remedy against the contraveners of their estates. 


The terms inchoate and complete as applied to rights. 
When there is a person, or there are persons, in exist- 
M 
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ence who will, on the happening of a specific event, be 
determined to the present enjoyment, such a person, on 
the happening of such specified event, will be determined 
to the present enjoyment. In the former case the right 
will be styled inchoate, in the latter, complete ; the inchoate 
right so called being only the possibility of a right. 

The interests arising under the concession of the State 
may be distinguished into two classes, as follows :— 

‘Complete rights are those of persons in the actual enjoy- 
ment pursuant to the concession of the State; of persons having 
right to be ammediately placed in such enjoyment; and of 
persons individually ascertained on whom, by the express terms 
of the concession, the State has unconditionally declared its 
intention of conferring the enjoyment at a future time.’ 

‘Inchoate rights comprise all other rights under the con- 
cession, and may reside in persons having rights under the 
concession, or merely a spes successionis ; or may be destined 
to persons of a certain description not yet im existence.’ 

The above distinction is arbitrary. Every right must 
be constituted by one or more events or facts having hap- 
pened. When one or more, bat not all, these events have 
happened the right is inchoate; but the distinction, as 
drawn above, is important because it tallies with the dis- 
tinction in modern systems between Vested Rights anda 
group of objects collectively styled Contingent Rights. 

The notion conveyed by the word vested is entirely 
historical. Vesting originally meant the completing of the 
owners right by actual possession, and the expression 
originated in the all-pervading feudal tenures. 

By analogy the meaning has been extended to other 
rights than that of the owner seised in actual possession. 
Thus the fact which completes the predicament to which 
the law annexes a right is said to vest the right, and is 
styled the investitwe fact. 

The word vested is not applied to all rights, although 
the facts or events to which the law annexes the rights 
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have happened. The use of the term is, in fact, arbitrary, 
and differs greatly in various systems. 

In any particular system, if we wish to examine the 
question of what constitutes Vested Rights, we should exa- 
mine: 1. The juridical efiects attached in that system to the 
circumstance of vesting ; 2. the species of the facts, or the 
expression of intention which the law construes as creating 
a vested right. 

Examples drawn from English law :— 


Vested and Contingent Remainders, 

The principal juridical effect of a vested as distin- 
guished from a contingent remainder is that it is inde- 
feasible, except by the expiration of the term assigned 
for its continuance. 

The test of the species of events which constitute 
a vested remainder is given by Fearne as follows :— 

‘The present capacity of taking effect in possession, if 
the possession were to become vacant, and not the certainty 
that the possession will become vacant before the estate 
limited in remainder determines, unwersally distinguishes 
a vested remainder from one that vs contingent.’ 

[For example.—Land given to A for life, remainder to B 
for life—B takes a vested remainder. 

Land to A for life; and in case B survive A, to B and 
his heirs. B takes a contingent remainder; for if A in his 


lifetime left the possession vacant, there is no person who 
by the terms of the grant could fill it.] 


‘Vested’ as applied to future interests other than 
remainders may be defined as equivalent to ‘not subject 
to a condition precedent.’ 

Personal estate vested in the civil law was equivalent 
to unconditional or transmissible. In the civil law 
legacies payable at a future time certain to arrive were 
transmissible to the representatives of the legatee: to 
these the term vested is applied. 


M 2 
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So contingent is the term applicable to conditional 
legacies payable on an event which might never happen ; 
these were not transmissible to representatives. 


[This division is not applicable to English law of legacies, 
which allows future contingent interests to be transmitted, and 
considers some kinds of conditional gifts as ‘vested subject to 
be divested.’} 


[The term ‘ Vested Rights,’ as it is applied in legislation, 
means simply that such rights are sacred and inviolable, and 
should be respected by the legislature. If it mean that in no 
case parties should yield to motives of expediency, the propo- 
sition is false and conflicts with universal practice; if it means 
that the legislature ought to deal cautiously and carefully with 
rights, and ought not to abolish them without a great pre- 
ponderance of general utility, then the term ‘ vested’ has an 
application different to that it receives in any system of positive 
law. For to disappoint expectations raised in accordance with 
the expressed purpose of the State were equally pernicious 
with violations of such expectations as amount to vested rights. ] 


LECTURE LIV. 
Titles, or Investitive and Divestitive Facts. 


Rights in rem considered with regard to their titles. 


Titles are the facts or events of which the rights are 
the legal consequences, and also the facts or events on 
which by the dispositions of the law they terminate or are 
extinguished. 


[(1.) Rights are acquired immediately from the law, when 
an enactment of the supreme legislature designates persons in- 
dividually and by specific marks to their enjoyment present and 
future. 


(2.) In all other cases persons are said to acquire rights by a 
title.] 
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[Titles will be considered (1) with regard to leading 
distinctions existing among them; and (2) the most 
important titles will be considered seriatim ; viz. 

1. Acquisition of jus in rem by occupancy, %.¢e. the 
occupation of a thing which has no owner with the 
purpose of acquiring it as one’s own. 

2. Acquisition of jus in rem by labour, ¢.e. by labour 
expended on a subject which has no previous owner, or 
on one which has (as by specificatio in Roman law). 

3. The acquisition of jus in rem by accession, i.e, 
through the medinm of a thing of which the party 
is part owner already. 

4. The acquisition of jus wm rem by occupancy or 
labour combined with accession. 

5. The various modes of acquisition falling under the 
generic name of title by ALIENATION, or the intentional 
transfer of a right from one party to another. 

6. The acquisition of jus in rem by prescription. 

7. Such modes of losing rights as are not involved 
by implication in modes of acquiring them (as when 
absolute property terminates by the annihilation of the 
subject). | 


LECTURE LV. 
Titles, 


Rights may be divided into two kinds :— 


1. Those conferred by the law upon the persons in- 
vested with them through intervening facts, to which 
it annexes them as consequences. 

2. Those conferred directly and not through the 
medium of any fact distinguishable from the law or 
command conferring the right. 
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The only rights of the latter class are personal privi- 
leges. 

[Privilegra rei, or those granted to the occupants of a given 

predium, are not privileges proper, being granted to the 


parties as answering to a generic description, who acquire by 
this title.] 


The essence of a privilege properly so called is that it is 
an anomalous right conferred on a specific person as bearing 
the specific character peculiar to him. 

Privileges may be conferred by the law which confers 
it directly or through a title. All rights that are not pri- 
vileges proper can only arise through a title. 

For whenever the law confers a right not on a specific 
person as such, it does so through the intervention of a 
title, since by the supposition the person entitled is not 
determined by the law through any mark specifically 
peculiar to himself. 

Duties as well as rights may arise from the law im- 
mediately. 

Where the duty is relative it arises from the very fact 
which engenders the corresponding right. 

Consequently, if the right be a privilege, the relative 
duty as well as the right may arise from the law imme. 
diately. 

In the case of absolute duties, when they are imposed 
on a specified person as such, they may be imposed by the 
law immediately. 

In the same way, a duty as well as a right may ter- 
minate by a specific provision of the law exclusively 
applicable to the specific instance. 


Functions of Titles. 
In comparatively few cases rights and duties can be 


created and extinguished by the mere operation of law. 
Generally speaking, these results are obtained through 
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titles. Titles are necessary because the law, in conferring 
and imposing rights and duties, proceeds necessarily on 
general principles, and gives rights to persons as belonging 
to certain classes. And the facts which serve as titles, 
though they serve to mark the beginnings and endings of 
rights and duties, do not for that reason only take their 
creative and extinctive effects, but the given facts are 
chosen in preference to other fects (which might serve 
equally well as marks) from considerations of utility. 


[Exrample.—It would be indifferent whether, on a man’s 
decease, his goods should pass to his remote or near relations, 
if one mark were as good as another. But for motives of 
utility the nearness of relationship is chosen as the mark to 
constitute title. ] 


Bentham objects that title is not applied to facts extin- 
guishing rights. 

Another objection is that title is not applicable to facts 
engendering or extinguishing relative or absolute duties. 
We do not speak of a title to a burdensome duty. 

Bentham arranges the nomenclature thus— 

All facts engendering or extinguishing rights or duties 
he styles dispositive facts, and he divides them as follows:— 


Dispositive facts 
| 
Investitive facts Divestitive facts 
(giving rise to rights (extinguishing rights 
and duties) and duties) 


Collative facta Impositivefacts  Privativeor | Exonerative facts 
(conferring (imposing § Destitutive facts extinguishing 
rights.) duties), (extinguishing rights). duties). 


[‘ Title’ in the Roman law is part of a complex mode of 
acquisition, and is only applied in certain cases in which 
rights are acquired by tradition and by prescription. 
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A title may often be separated into an antecedent and a con- 
sequent fact or set of facts; and titulus is the name given 
to the antecedent, and modus acquirendi to the consequent 
part. The French titre =the titulus of the Roman law.] 


LECTURE LVI. 
Titles distinguished into Simple and Complex. 


These terms as applied to titles are merely relative. All 
titles are really complex, z.e. do not consist of one single 
and indivisible fact. A so-called simple title is one con- 
sisting of parts which, for the purpose contemplated by the 
speaker, it is not necessary to distinguish; while a complex 
title consists of parts which it is necessary to consider 
separately. 


[Example.—Even title by occupancy (the least complex of all) 
consists of three distinct facts: (1) The negative fact of the 
subject having no previous owner; (2) the positive fact of 
taking possession; (3) the intention of the occupant. ] 


In some complex titles certain of the facts may be 
styled principal and others accessory (or again, the terms 
essential and accidental may be used of these two classes 
of facts). 

There are generally reasons, founded on their nature, 
why rights or duties should be annexed to certain of the 
facts in a title rather than to others. These facts, which 
are styled essential or principal, are parts of the title, 
because they are absolutely necessary to the accomplish- 
ment of the purposes for which the right is annexed to the 
title by the lawgiver. 

Accidental or accessory facts are constituent parts of 
the title, not because they are necessary to the accomplish- 
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ment of those purposes, but for some subsidiary or collateral 
reason. 

For example.—These accessory facts may serve as 
evidence that the principal facts forming the title have 
happened. 

[Z.g. when a deed is indispensable evidence of title and the 
writing is not admissible unless the deed is stamped. Here the 
stamp is an accidental part of the title annexed to secure the 
payment of a tax, and the nullity of the deed is the sanction of 
the law imposing the tax. This law might, however, be other- 
wise sanctioned, as by a fine.] 

When a right or duty commences or is ended through a 
law without the intervention of a fact distinct from the 
law itself, it is said to do so ipso jure; or to arise or com- 
mence immediately from the law, ex lege immediate. 

But these expressions are improperly employed, 

1. To indicate that neither the title nor any of the 
facts constituting the title is an act done by the person 
entitled. 

[For example.—In the case of necessary heirs in the Roman 
system, who are said to take the heritage ipso jure, or, in the 


language of our law, ‘by mere operation of law,’ 1.c, without 
an act of their own, 


2. To distinguish certain well-known titles. 

Certain classes of titles have concise names (such as 
‘occupancy,’ ‘alienation,’ &c.), and are opposed to classes 
which have not such names, as titles ‘ew lege,’ &e. 

But every right and duty must arise and be determined 
by law, and only those which arise or are divested without 
the intervention of a title can be said correctly to arise ex 
lege immediate. 
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LECTURE LVII. 
Classifications of Titles. 


Various attempts at classifying titles have been made, 
but it is doubtful if any have been successful. 

(1.) It is perhaps best to select the principal titles, 
and then add a miscellany ‘ev lege,’ as above described. 
This is the plan followed by Ulpian, Bentham, Blackstone, 
and the compilers of the French Code. 

(2.) The classification of Gaius and Justinian’s Insti- 
tutes is into Titles ex jure gentium and ex jure ewilt. But 
modes of acquisition ex jure cwili generally consist of facts 
which are not of the essence of the right, but are merely 
accidental formalities prescribed by the law as necessary to 
the acquisition. 

Again, titles are distinguished into— 


(3.) Original and Derivative. 


The former referring to the acquisition of rights directly 
from the State: the latter through a person in whom the 
right has resided. 

Though confined by some to acquisitions ex jure gentium, 
and by others to acquisitions of dominium, it is just as 
applicable to jus im personam (e.g. assignee of a contract). 

The distinction appears to be useless, except for the 
reason that in many cases of derivative titles the party is 
subject to duties passing from the party from whom the 
right is derived. 


(4.) Titles by Descent and Titles by Purchase. 


This is Blackstone’s classification. It is a division of 
one class of rights only, rights in rebus singulis falling 
under the law of real (z.e. inheritable) property. 


TITLES. 71 


Modes of acquiring personal property are not divided in 
that manner, and the division is not complete even with 
reference to real property. 


The full course of Lectures was never accomplished as 
originally contemplated by Mr. Austin. For the scheme of 
the whole series see Abstract of Outline, page xi. 
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— his error in styling forbear- 

ances ‘negative services’ 57 
— certain punishments, styled 

by him ‘ vicarious’ - 93 
-— his statement that judi- 

ciary law consists at most 

of quasi-commands . - 128 
— his criterion of status - 1389 
— his division of ‘substantive 

and adjectivelaw’. . 145 
— his criticism on the word 

‘title’ . 167 
—on the component elements 

of title . . : . thid. 
-- his miscellaneous head of 

titles . : - « 170 
BILATERAL conventions . ~ 49 
BLACKSTONE, his distinction 

between law and parti- 

cularcommand . 
— on the binding force of the 

Divinelaws .  . 
— his argument that a master 

cannot have a right to 

the labour ofa slave . 24 


— his erroneous distinction of 
civil injuries and crimes 71 

— his statement that ‘every 
erson may know the 


aw,’ untrue . ‘ 89 
— the sense in which he uses 
the word ‘ sanction’ - 98 


— his use of the terms ‘ writ- 

ten’and ‘unwritten’ . 101 
— his account of the promul- 

gation of statutes . - 100 
— civil and canon laws ranked 

by him with purticular 

customary laws 103 
— his hypothesis about custo- 

mary law 105 
— his confusion about natural 

rights . 113 
— his criticism on the decretes 

of the Roman Emperors. 127 
— his mixing up status with 

the Law of Things - 189 
—his division of the ss ad 


juris. 142 
—nature of so-called : ab- 
solute rights’. 148 


— keeps the primary obligation 
distinct from the second- 
ary or sanctioning obliga- 
tion . 146 
BUTLER, argument of his 
‘Analogy’ applicable to 
theory of utility . 11 
— advocates the hypothesis of 
amoral sense. .  . ibid. 


ANON LAW improperly 
ranked by Hale and 
Blackstone with particu- 
lar customary laws - 108 

Capacitiss (with rights, &c.) 
constitute a status . 136-138 
CAPITA TRIA, not status . 141 
Caput, definition of « 68,141 
Casus or accident... 88 
Cause or origin of political 
government . . 
CHANCERY LAW . 5 122, 128 
CuiLD, rights of father over . 66 
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Crves and gentes used as oppo- 
site terms : ; - 108 
CIVIL, various usesofthe word 141 
CivIL AND CANON LAWS 
ranked by Blackstone and 
Hale with particular cus- 
tomary laws, but are pro- 
perly general . ‘ . 103 
Crviy insures and crimes, 
the distinction consi- 


dered , 71 
CIVIL LIBERTY, Paley’s defi- 

nition of ‘ : - 24 
— true nature of . 40 
— is the absence of legal re- 

straint . 58 
Civiz Laws, use of the term 

by Hobbes. ‘ 55 
CIVIL PROCEDURE, nature of 

Roman 116, 117 


CLASSICAL JURISTS, their dis- 

tinction between jus gen- 

tium and civile : . 14 
— — their false philosophy 25,110 
CLASSIFICATION. (See Division) 
— of natural objects, the cri- 

teria of . 17 
Copz and Pandects of Jus- 

tinian, matter and ar- 

rangement of ~ 120, 124 
— what understood by, in mod- 

ern times ‘ 127 
— the question of codification 

discussed . - 131 et seq. 
— objections to codification 

and answers . » 182 et seq. 
— French and Prussian, not 

codes in the modern sense 133 
— Prussian, is founded on the 

common law of Germany ibid. 
— extreme haste with which 

the French Code was 


drawn up - - tid, 
— Savigny’s objections ex- 
amined . - 184 


— considerations upon which 

the question of codifica- 

tion ought to be a 

cussed . 135 
— advantages of a good code « . ibid, 
CopiFIcaTion. (See Code 
— considered in the abstract 

is practicable. . . 1381 
— and expedient . . - wid, 
— objections to, examined . 182 


179 


oOoN 
PAGE 
CopIFICcATION, considerations 
on which the question 
of, at a particular time 
and place, ought toturn 135 


CoeniTio, in Roman law . 117 
CoLONIAL LEGISLATURES, 
laws made by . - 98 


ComMMAND, duty implied by . 4 
— meaning ofthe term . 5 5 
— duty and sanction insepa- 
rably connected . . 4 
— laws or rules distinguished 
from particular com- 
mands . . . . §& 
— of a sovereign, (See Sove- 
reign 
CoMMON SENSE (one of the 
terms= moral sense), ein- 
ployed to express atheory 
of the index to the Divine 
commands . ; 12 
Commons, House of, possesses 
a portion of the sove- 
reignty . 84 
— powers are dolegated ‘abso- 
lutely by the constituents 
to the members . thid, 
CoMPASSING, meaning of . «9 
COMPETITION OF OPPOSITE 
ANALOGIES, Paley’s re- 
mark on. . ~ 126 
— — made an objection against 
codification by Hugo . 1382 
Composite Strate distin- 
guished from a confedera- 
tion of States . : 35, 
Compt sion, physical, distin- 
guished from sanction . 838 
— a ground of non-imputation 248 
Conpition, (See Status) 
Conpuct, human, is guided 
by rules. . . 
— and by authority . 
— utility is not the test of it 14,15 
— but the index to the Divine 
commands regarding it . ibid, 
CONFEDERATED STATES, sys- 
temof . - 85 
——how it differs from a 


federal government . wid, 
CoNSCIENCE another name 
for moral sense : 11 


— an expression founded upon 
hypothesis as to the index 
of Divine commands. ibid, 
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PAGE | 


CONSENT OF THE PROPLE, in 
what sense governments 
exist by. . . 

— —in what sense govern- 
ments originate by ‘ 

CONSTITUTION, theory of 
British, as to se scr 
tation . ° 

CONSTITUTIONAL LAW, mean- 
ing of . 

— — distinguished " from ad- 
ministrative law. ; 

ConsTITUTIONS, edictal, of the 
Roman emperors in their 
legislative character  . 

— decretal, in their capacity 
of sovereign judges : 

CONTINGENT RIGHTS, the dis- 
tinction between, and 
vested rights . é 

ConTuacr, false assumption 
that government is based 
on . . ; . ‘ 

—rights arising from, are 
jurainpersonam . : 

— and conveyance may be 
contained in one instru- 
ment ° ° 

— intention of parties to, ‘what 
it means. ° 

— rule of evidence, when me- 
dium of the consensus is a 
writing . 

— in cases of breach of, the 
culpable intention genc- 
rally manifest . . 

ConVENTION, nature of . ; 

CONVEYANCE and contract, 
when effected by the same 
instrument . 

CoRPORATE BODIES, laws made 

Corpus DELICTI . . 

Corrus Juris, best arrange- 
ment of, founded on the 
distinction between the 
Law of Things and the 
Law of Persons .  . 

—-— other possible divisions 
of . : $. ° 

—~—inconsistency of the 
method of division adop- 
ted by the Roman lawyers 
and by Blackstone. . 
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87 
48 
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187 
138 
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Corpus Juris, logical defects, 
in all arrangements of, 
hitherto made ° 

Courts OF JUSTICE, 
decrees arelaws . 

-—— their powers of legisla- 
tion properly so called . 

CovENANT or pact, as the 
foundation of govern- 
ment, the hypothesis dis- 
cussed ; 

Crimes and Civil Injuries, the 
distinction between 
—juris gentium, and jure civili 
CRIMINAL JURISDICTION, in 

whom it resided at Rome 

CRIMINAL LAW, place of . 

CRUELTY, duty to refrain from 

CuLPA, meanings of 

— restricted application of the 
term, especially by crimi- 
nal lawyers 

Custom, origin and transmu- 
tation into law . 

—is only a moral rule until 
established as law by the 
sovereign, either judici- 
ally or by direct ree 
tion . . 

— does not necessarily origi- 
nate or continue through 
the consent of the people 

CUSTOMARY LAW is positive 
law fashioned by judicial 
legislation on pre-exist- 
ing custom ; 

— — is unwritten law accord- 
ing to Justinian. . 

—-— division of, into two 
classes. ° 

— — the hy pothesis that cus- 
tomary law obtains as 
positive law without the 
sanction of the sovereign 
power . 

— — absurdity of ‘the hypo- 
thesis . 

— —this hypothesis suggested 
by a passage in the 
Pandects ; 

— Blackstone’s attempt to con- 
nect customary law with 
the notion of political 
liberty . 


their 


145 
85 
98 


45-49 
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113 


116 
144 
00 
78 


85 
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104 


ibid. 


28 


101 
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104 
- tbid. 
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Customs, laws originating in, 
not distinguishable from 
others in respect of their 


source 2. .« « .« 108 
(a narrow meaning of in 

English law . 86 
Decisions, process of extract- 

ing law from . : 124 
DECLARATORY LAWS are often 

imperative . ‘ . 5 
— — are not laws proper . wbid. 
—— ought to be classed 

with metaphorical laws. 26 
DeEcrEE of a Court of Justice 

a law propor . 35 
Decrures of the Roman Em- 

perors . 97 
— Blackstone's remark con- 

cerning them . . 127 
DEFINITIONS of leading terms, 

importance of their being 

given distinctly . 53 
—- absence of, in the French 

and Prussian codes . 133 
DELAY (mora) . . « 8&7 
DELEGATION OF POLITICAL 

POWER to subordinates . 33 
— — to representatives . - 84 
De.icts and quasi-delicts . 92 
DemanD, doctrine of English 

law that the actionisa. 86 
— consistency of Roman law 

inreqairing,befoieaction 87 
— without, a ee is not in 

mora . . ibd. 
Democracy is one form of 

aristocracy . - 83 
— how the’ sovereign powers 

are exercised in. . wid. 
e— what is meant when called 

a Sree government. . 41 
— Hobbes’ remarks on . . tbid, 
DronTOLoey. (See Lae) 
DESCENT - 157 
DESIRE, (See Act, Wiil) 
— an obligation to desire not 

possible.  .. 82 
— explanation of the eupposed 

conflict between, and will ibid. 
DespoTio and free govern- 

ments, difference between 41 
DETERMINATE body of persons 21 
Dicssr, Roman, materials on 

which founded «© . 121 
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PAGE 
Digest, RoMAN, arrangement 
of, unscientific : . 
— enormous fault in Digest and 
Code if together viewed 
as a code mm the modern 

sense ° 
Direct LEGISLATION distin- 
guished from opnaue 
method . * : 100 
Disposition, power of . - 157 


121 


124 


DIVESTITIVE facts . : - 164 
DIVINE LAW . ‘ . 1 
— its resemblance to positive 
law 3 
— partly reveled and partly 
unrevealed =. 6 
— hypothesis regarding the 
index to it, so far as un- 
reveuled ; 7-16 


DIVINE RIGHT of a sovereign 
ayrainst his subjects - 42 
Division between Law of 
Things and Law of Persons 
— of corpus juris into Law of 
Things and Law of Per- 
sons identified with Ben- 
tham’s division into Gene- 
ral and Special Codes 
— inconsistency of method of, 
by Roman lawyers and 
Blackstone. 
Divisions, main, of Law of 
Things . * 
Divorces, action for, an action 
affecting status. - 68 
Do.us  . - 7 
DomINium, and obligativ, the 
distinction made by the 
Roman Lawyers misun- 
derstood by authors of 


137 


142 
145 


the French Code . - 188 
— and servitus ‘ - 148,151 
— considered as opposed to 

jurainrealiend . . 154 
— the strict meaning of the 

term defined . é - 157 
Drorr Ecrit . . 101 


DrUNKENNESS, no excuse in 
English law . F . 91 
Dotres. (See Obligation) 
— are correlative to commands 4 
— are relative or absolute . 57 
— ielative, in respect of their 
remote purposes are abso- 
lute duties . ‘ “1 
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DUT 
PAGE 
Dutres, difference between re- 
lative and absolute duties 71 
— absolute duties divided into 
three classes . . 72 
— legal duties flow from com- 
mands of the sovereign . ibid. 
—objectsof .  . . thd. 
— difference between positive 
and negative duties - 81 
-— and rights may arise as 
legal consequences of in- 
tervening facts . : 
—may arise ex lege imme- 
diaté ; ‘ - 166, 169 
Duty(see Obligation), meaning 
ofthe term . 4 
— implied by the term ‘ right? 56 
—the terms ‘injury’ and 
‘guilt’ contradictory to 
the term‘duty’ . . 85 


| sgoemetea application of 
the term . . . . 
— incidents of 
— the term, is not " applied to 
all servitudes . ‘ . 15 
Epicr, Pretorian, history 
of . -  « 98, 100, 118 
— perpetual . . : - 118 
— change made by Hadrian . 120 
Epicrau Constitutions of 
Roman Emperors in their 
legislative character - 97 
Epicrs (pretorian), general 
and special . 118 
130 


165 


150 


ELEGANTIA, meaning of the 
term as applied tolaw . 
Emperors, Roman, legislated 
directly by constitutions 97 
— and indirectly by decreta 
and rescripta . ° . ibid. 
EMPHy TEUSIS - « 158, 160 
Eacity, meaning of the term 
as applied: to jus preato- 


rium ° ° . 8 
— various meanings of the 

term :— J « 114,115 
— as a department of law 115 
— difference between Roman 

and English . . - 128 
ERROR as an excuse : 88 
Etat (status), Bentham’s de- 

finition . - 189 


Etnics, why the science makes 
slow progress - «+ 10 
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Eruics, leading principles of, 
might be attained by the 


multitude . 10 
— might be made to rank with 
sciences capable of de- 
monstration . ° - 4it 
— objects of the science . - %I18 
EVENTS are simple or complex 62 
— ‘fact’ and ‘incident’ some- 
times synonymous with 
‘event’ . 62 
Ex conTractu and ez delicto, 
obligations and actions 87 
Ex lege, titles . ; » « 169 
EXxr"cuTIVE functions. . 384 
Exrmrtion from _ liability, 
grounds of . ; 88-91. 
EXTENSIVE INTERPRETATION, 
equity as meaning - 114 
ACT, meaning of ‘ 63 
FACTI, IGNORANTIA, an 
excuse . ° . . 88 
FacunTas, used to define 
‘right’ . 70 
— erroneous use of the term 
to define stutus ‘ 140 
FALCK’s opinion of the Pan- 
dects . : 54 
Fasnion, laws of, improperly 
so termed 7 2 
— laws set by, are rules of 
positive morality . - 2 
Farner, his right in as well as 
against the child . 67 
FEAR of punishment as an in- 
centive to duty  . - 82 
— of death a Bron of saa 
tion ‘ - 92 
FEDERAL GOVERNMENT, na- 
ture of . ° 36 
— how it differs from a con- 
federation of states - 86 
Freupau tenure. - 159 
FEupuM, origin of the word . 160 
FICTIONS, reasons for their in- 
troduction . 121 
Fictitious or legal persons. 
(See Persons) 
FIGURATIVE Laws. (See 
Laws, Metaphorical laws) 
FILivus FAMILIA8, not, like the 
slave, called a thing - 67 


FooLHARDINESS. (See ash- 
ness ) 
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ForBEARANCES wrong]y styled 
negative services . * 


— included in the term res . 60 
—— meaning of the term . - 63 
—rightsto . . . 67, 69 
— are not willed, but in- 
tended . ° ° - 76 
-—— what are motives to . » «7 
—how distinguished from 
omissions : ° . tbid. 
— in relation to injuries. - 8d 
ForzIGN SoVEREIGNS may 
sue in their sovereign ca- 
pacity inthe Courts 43, 52 
FOREIGNERS. (See Peregrini) 
— amenable to the law of the 
eountry in which they re- 
side : 51 
— property of, law may be 
executed against : . ibid. 
— their peculiar position in 
ancient Rome : - 107 
ForRMULA,Roman procedure,by 117 
FounrTaIns, or, sources of law, 
meaning of the phrase . 95 
France, the occupation of, 
in 1815, by the allied so- 
vereigus did not consti- 
tute a sovereignty . ee 22h 
FRANCHISE is a right in rem 
not exercised over a de- 
terminate subject . - 68 
FREDERIC THE GREAT, of 
Prussia, his position in 
the German Empire . 35 
FREE GOVERNMENT, natureof 41 
FRENCH CODE. (See Code) 
FuNGIBLE things . 61 
FUTURE RIGHTS in rem distin- 
guished by nature of the 
contingency on which 
they will take effect in 
possession sg 161 et seq. 
AIUS, he , 18e8 the terms 
‘persona’ and ‘homo’ as 
synonymous expressions 657 
GENERAL AND SPECIAL 
Cop—Es . .« . .« 187 
GENERAL CUSTOMARY LAWS. 108 
GENERAL CONSTITUTIONS 
were laws of a universal 
character made by the 
Roman Emperors . . 97 


GOV 


GENERAL Goon, individual 
good not to be neglected 
forthe . ; 

GENERAL OPINION. (See Opi- 
nion) 

GENERAL (See 
Utility) 

GEeNTEs and CrvEs used as 
opposite terms . 
GENTIUM Jus. (See Jus gen- 

tium) 

GeEnus, how the term has been 
apphed in jurisprudence 

GERMAN Bunn, steps of trans- 
formation into Empire . 

Gop, law of. (See Divine law, 
Law) 

— act of, a ground of exemp- 
tion from hability . 
—not a source of positive 

law. 

(See ‘General Good, 

Public Good) 

—and bad motives. . 

— name, right to, is a right in 
rem 

GovERNMENT, duty of obedi- 
ence to established. 

— when resistance to, as 
fied ‘ , , 

— forms of supreme ° 

— federal ‘ . : : 

— nature of free. ‘ 

— views of Hobbes on, misde- 
scribed as an apology for 
tyranny . 

— a sovereign government has 
no legal rights against its 
own members . : 

— origin or causes of political 
government . 

— ends and purposes of politi- 
cal government. 

— permanence of political 
government, cause of 

—the position ‘that every 
government alises and 
continues through the 
people’s consent’ exam- 
ine ° Py e 

— division of sovereign govern- 

ments into governments 
de jure and governments 
defacto . . . . 


UTILITY. 
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PAGE 


Grortrvs, his definition of the 
term ‘sovereignty’ de- 


fective . . . . 81 
GUARDIAN, rights of, over 
ward are rights in per- 
sonam 65 
— but rights of, to custody, &c. 
of ward, arerights in rem 67 
Guiitt. (See Injury) 
-— analysis of . ° ° - 84 
— restricted application of the 
term, especially by cri- 
minal lawyers - « 8 
HA2: the term wanting in 
precision ‘ : - 27 
IIABITATIO is & modified usu- 
fruct ‘ ° . . 153 
HABITUAL OBEDIENCE to a 
determinate common su- 
perior a distinguishing 
mark of sovereignty 26, 27 
—cause of . . . - 48 
— cause of, in an enlightened 
society . . ‘ - 48 
H ZREDITAS jacens - - 658 
HAugE, Sir M., his use of the 
terms ‘ written ’ and ‘ un- 
written’ ‘ -  . 101 
— civil and canon laws ranked 
by him with particular 
customary laws . - 103 
— his correct arrangement in 
regard to public law . 143 
— his correct designation, 
‘Pleas of the Crown’ . 144 
HALF-SOVEREIGN states - 85 
HEEDLESSNESS, Why neces- 
sary to analyse . . 72 
— how it differs from negli- 
gence. ‘ ° oo 
— how from intention . . wid. 
— acomponent part of injury 84 
— but is not of itself injury . did. 
Heirs, meaning of the term . 156 
HEREDITAMENTS . . - 60 
Hoses, his definition of the 
term ‘sovereignty ’ defec- 
tive ©. * er oe! 
-—— his position that no law 
can beunjust. . . 389 
—he asserts that sovereign 
power is incapable of legal 
limitation . . . 41 


IND 


PAGE 


TioBBEs on general and par- 


ticular jurisprudence . 655 
Honour, LAWs oF, improperly 
termed laws . . . 2 
Houses or Lorps as a Court of 
Appeal . ;: : . 85 
Hvao, his inconsistency in ob- 
jecting to a code . 132 
— his objection to a code criti- 
cised . . : . ibid. 
HUMAN ACTIONS, the tendency ‘ 
of . . ; . . 
IIyroTrHEca, a species of jus 
in realiend . ‘ . 159 
Hyporuesis of utility. 
Utility) 
— of moralsense, (See Moral 
Sense) 
—of original contract as a 
basis of government. (See 
Government) 
— compound or intermediate. 18 
GNORANCE as an excuse 88 
IGNORANTIA jurts, not 
generally admitted as an 
excuse .  . ‘ 89, 90 
— reasons commonly assigned 
fortherule . . . 90 
— this ignorance inevitable in 
regard to judiciary law . 129 
— the same evil may exist in 
regard to Statute law if 
bulky and made by bits. iid. 
ILLEGAL distinguished from 
‘unconstitutional’ . - 87 
IMPERFECT LAWS, nature of . 6 
IMPERFECT OBLIGATION, 
Equity as meaning the 
performance of . - 115 
IMPERIAL CONSTITUTIONS 
were laws made by the 
Roman Emperors in their 
sovereign capacity - 
Imrtritia, liability for. . 92 
IMPRUDENTIA . : . ibid. 
IMpuTABILITY. (See Injury) 84 
INADVERTENCE . . . 86 
INCORPOREAL, and corporeal, 
division of Things into. 60 


INCORPOREAL HEREDITA- 


MENTS in English law . ibid. 


INDEPENDENCE necessary to 
sovereignty . . ° 


28 


INDEX. 185 
IND INT 
PAGE PAGE 
INDEPENDENT NATURAL So- Ingury, without intention or 
CIETY . a 30 inadvertence, example 


INDEPENDENT POLITICAL 80- 
cIeETY implied in the 
term ‘ sovereignty’ 26 

=~ — a habit of obedience to a 
certain and common su- 
perior and the indepen- 
dence of that superior, 
the distinguishing marks 
of , ; ; ‘ . ibid. 

—-— considerable number es- 
sential to ‘: 80 

INDETERMINATE and determi- 
nate bodies, distinction 
between. 21 

INDEX to the interpretation of 
law. (See Interpretation) 

INDEX TO THE DIVINE cCoM- 
ne (See Interme- 
diate Hypothesis, Moral 
Sense, a fis 

—natureof . , 

Inp1A, Acts passed by G. G. of, 
in Council . 98 

Inpuction of the ratio deci- 
dendi of decisions some- 
times confounded with 
the rules for the inter- 
pretation of statute 
law. ° * « 125 

INFANCY, a ground of exemp- 
tion from liability - 91 

INFERIOR, superior, &c., im- 
plied in the term ‘ com- 
mand’ , a Sa 5 


INFORTUNIUM 79 
INJUNCTION analogous to Ro- 
man interdict 117 
INJURIES, civil, distinguished 
from crimes . a 
ImsuRY implied in the term 
‘right’ . 56 
— right arising from, is always 
a right in personam - 65 


— what expressions are in- 
volved with the term . 72 
— meaning of ~ « S84 et seg. 
—and guilt, these terms are 
the contradictory of the 
terms * duty ’ and ‘ obli- 
gation’ . 85 
= intention or culpable ‘inad- 
vertence is of the essence 
of . . : . 86 


6 et seq. 


of, in English law . - 86 
— breach of contract is.  . 87 
—every right of action is 

founded on . . . 146 
INNATE PRACTICAL PRIN- 

CIPLES, an expression 

founded on hypothesis as 

to the index of Divine 

commands . : 11 
IN REM, meaning of the ex- 

pression (SceJusin rem) 63 
IN REM—in personam, rights 

(See Rights) 
INSANITY, a ground of exemp- 

tion from liability. . 91 
INSTINCT, moral, an expres- 

sion founded on hypo- 

thesis as to the index of 

Divine commands . - dll 
— the word merely es as 

anegation . 12 
INSTINCTS of animals, Ul pian 'g 

mistake in classing them 

withlaws . 25,111 
INSTITUTES OF JUSTINIAN, il- 

logical arrangement in . 146 
— limit the term servitus to 


real servitudes 153 
INTENTION implied in the term 

‘right’ . 56 
Lolenoiee? implied in the 

term . . ibid, 


— analysis of, necessary in & 
treatise on jurisprudence 72 
— considered . ; ‘ 75, 76 
— distinguished by clear line 
from negligence, &e . 78 

—— the term ‘dolus’ as ineaning 
‘intention’ . . tid. 

— in regard to future acts ex- 


amined... ‘ 79, 80 

— of legislators, testators, and 
contracting parties - 80 

— is : component element of 
e 86 


injury 
— but is not of itself i inj ury . ibid, 
— this applies equally in case 
of breach ah eonteact - 87 
INTERDICT, procedure on - 118 
INTERMEDIATE HYPOTHESIS 
between theory of utility 
and hypothesis of a moral 
sense. : ° - 4 
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INT 
PAGE 
IXTERNATIONAL LAW, , COn- 
fused notions of. (See 
Positive International 
Morality) .« . -« 
INTERPRETATION, statutes 
passed for purpose of, are 
not strictly laws . ° 5 
— spurious kind of, called ex- 
tensive . ° - 114,126 
— of statute law, principle of. 125 
— differs from induction of 
judiciary law. .  . thbid. 
INVESTITIVE facts. . . 164 
Ipso JURE, rights arising . 169 
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JoDEx, his office and duty . 116 
JUDGE-MADE LAW, the 
sovereign is the author 
of . : ° A - 85 
—the phrase objectionable, 
although Bentham’s . 102 
JupGEs, their legislative power 
(See Judiciary Law) 
— Roman emperors exercised 
the functions of, directly 97 
JUDICIAL DECISIONS, laws 
made by . . - 97,124 
JUDICIAL LEGISLATION, 
groundless objections to 128 
— disadvantages of, . - 129 
JUDICIAL NOTICE of certain 
customs. . . - 103 
JUDICIAL POWERS may be re- 
served by sovereign to 
himself . ° : - 97 
— but arecommonly delegated ibid. 
JUDICIARY LAW injudiciously 
spoken of with disrespect 
by Bentham . - « 102 
— — considered as contrasted 
with statute law . 124 et seq. 
—— the form or mode of its 
expression . . . 124 
—-—- mode of extracting it 
from the decisions . . thid. 
-—— how the process of ex- 
tracting, differs from in- 
terpretation of statute 
law ° oe . . 
-— — absurd fiction of its being 
merely declared by the 
judges . : : « 127 
«= — Bentham’s objection to, 
answered - « « 128 
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JUDICIARY LAW, another cur- 
rent objection to,answered 128 
—-—jinfluence of private 
lawyers upon » « 129 
— —checks upon judges in 
construction of .  . tbid, 
— — tenable objections to, 129 et seq. 
— — it is implicated with the 
specialties of the parti- 
cular case . . - 129 
— — made in haste . - 130 
— — it is ex post facto . . tbid. 
——no fixed test of its va- 
lidity . . . . ibid, 
—— it is not attested by 
authoritative documents ibid. 
—-—jits rules wanting in 
comprehensiveness . rbid. 
— — the statute law founded 
on itis unsystematic . 131 
— — evils of, might be reme- 
died by acode. . wid. 
— — its rules are the rationes 
decidendi of the cases, 
and these it is possible to 
extract. . .  . ibid. 
JURA IN RE ALIENA, the term 
defined . . « - 158 
— — what classes are marked 
by expositors of the 
Roman law . . . ibid. 
1. Servitus . : . ibid, 
2. Emphyteusis . . tbid. 
3. Superficies - « ibid. 
4. Jus pignoris et hypo- 
theces ° ° e 159 
JURIS IGNORANTIA considered 
with reference to the 
grounds of non-imputa- 
tion »  « «+ 89,90 
JURISPRUDENCE, its province 
determined . . - 1-52 
—— positive law is the appro- 
priate matter of . 1,18, 52 
— absurd definition of, by 
Ulpian in the Digest . 24 
— general distinguished from 
particular . . 52-55 
— often implicated with science 
of legislation . . . 64 
— importance of its study . 55 
J URISTS, classical. (See Clas- 
sical Jurists) 
JUS ACTIONUM, should be dis- 
tributed between the Law 


INDEX. 187 
JUS JUS 
PAGE PAGE 
of Things and the Law of JUS IN REM, distinction of 
Persons. . - 142 such rights having regard 
Jus AD REM, the phrase am- to the period of en joy- 
biguous. 65 ment . .  .155 et seq, 


JUS GENTIUM and civile, dis- 
tinction by the classical 
jurists equivalent to that 
made by modern writers 
into Law natural and 
positive . ; 14 

——of the older Roman 
Law ‘ * - 107-109 

— — of the Institutes and Pan- 
dects . , - 110 

—— as meaning positive in- 
ternational morality . 111 

Jus iN PErRsonam distin- 
guished from jus in 
rem . 63 

— —nllustrations of . 64et seq. 

—-—a right founded on a 
contractis . ° ~ 65 

— — aright of action is . ibid. 

— — every, is a right to acts 
and forbearances, and to 
nothing more. : . tbid. 

— — right of father, guardian, 
or master against child, 
ward, or servant, is - 66 

JUS IN REM, @ right availing 
against persons generally 63 

—-—- meaning of theterm 63, 147 

— — the duties which corre- 
late with, are always 
negative . ° ° . 64 

— —jillustrationsof . . wid. 

— — sometimes arises from an 
incident which is styled 
a contract, but which is 
also (or in fact) a con- 
veyance. 66 

— — right of father, guardian, 
or master over child, 
ward, or servant is. - 67 

—-— may exist without de- 
terminate subject . 67,147 

— — eg. rights to reputation, 
monopoly, ee 
status e e 68 

— — division of rights ¢ in rem 147 

—-— over persons belongs to 
the law of status . . ibid. 

w- — distinction of rights in 
rem over things into do- 
minium and servitus 148 et seq. 


— — distinction of such rights 

as vested or  contin- 

gent ° ° - 160 ef seg. 
JUS IN REM—IN PERSONAM, 

meaning ofthe distinction 63 
—— origin of the terms ex- 


plained . - 64 
— — meaning of the phrase 

inrem . e . 147 
JUS IN RE ALIENA - 153,158 


JUS MORIBUS CONSTITUTUM, 

JUS PRUDENTIBUS COM- 

VOSITUM - 100, 106 
JUS NATURALE, Ulpian’s inis- 

taken notion of . 25,111 
— — double meaning of - ill 
JUS PERSONARUM ET RERUM, 

the principle of the scien- 

tific arrangement of the 

Roman law . m - 8 
—- — a main division in a scien- 

tific system of jurispru- 

dence . eer - 136 
JUS PIGNORIS ET HYPOTHECA 

considered as a species of 

jurainrealienad . - 159 
JUS PRATORIUM, what it con- 


sisted of . ‘ 4 116 
— — origin of. ibid. 
—— was a part of the jus 

honorarium . 119 
— — the materials of which it 

was composed . . ibid, 


— — changes under Hadrian. 120 
—— compared with English 
equity . . «© 122,123 
Jus PusBLicumM ET PRIVA- 
TUM - o 41, 142 et seq. 
Just, notes on meaning and 
derivation of the word 389, 82 
Justice is a disinterested in- 
clination to duty gene- 
rated by the sanction of 
the law by way oF asso- 


ciation 82 
JUSTINIAN, matter of his Code 
and Pandects . é 121 


—enormous fault in these, 
considered as a code » 125 

— intention of his compila- 
tionstobeaperpetualcode 127 
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JUSTINIAN, the term servitus 
limited by him to reul 


servitudes . . - 158 
Ke can do no wrong, the 
phraseexplained . . 40 
AW, positive, is the matter 
of jurisprudence. 1 
— definition of, in the literal 
and proper sense of the 
word ° . ibid. 
— as set by God to man « ebid. 
— as set by men to men ° 2 
— as set by political superiors 
or otherwise . : . ibid. 
— objects metaphorically 
termed laws . _—s.-: did. 
—laws observed by lower 
animals . < - rbid, 25 
— laws of pravitation ° . wid, 
— proper with improper laws 
divided into four kinds; 
Divine law, positive law, 
sae morality, and 
WS pane ata 50 
barmned . . ° 3 
— imperative and proper, 
essence of . 4 
— nature of index to Divine 
Law . 6 
— why necessary to pursue 
inquiry as to the nature 
of that index ibid. 
— marks of laws consisting of 
positive moral rules : 2 
—every,isacommand. . 4 
— distinguished from  par- 
ticular command . . 5 
— proceeds from superiors and 
binds infertors -  « - bid, 
— declaratory and permissive 
laws © 2  « — « thid. 
-— imperfect laws . ; . 5, 26 
-— customary laws are im- 
perative . . « 6, 103-105 
~~ nutural and positive laws 
of some modern jurists 
correspond to jus gentium 
and czvile of classical ju 
rists 14 
— nature of laws which are 
analogous to laws pro- 
per. ° ° 17 


LAW 
PAGE 
Law, set by general opinion, not 
law proper. (See Opinion, 
Positive Morality) . 20 
— of this kind includes what 
is called international law ibid. 
— metaphorical or figurative . 25 
— declaratory, laws repealing 
laws, and laws of imper- 
fect obligation ought to 
be classed with meta- 


phorical laws . : 26 
— judiciary, proceeds from the 
sovereign ‘ . 85 


— constitutional, nature of . 88 
— Hobbes’ dictum that law 


cannot be unjust . 89 
— positive, essential difference 

of . 51 
— Roman, value of the study 

of . ‘ 54 
— ignorance of, not a ground 

of excuse ‘ - 89 
— implied in term right . ~ 56 
—ex post facto . 90 


— sometimes sanctioned by 
nullities 2 ° - $3 
— sources of . 95 
— written and unwritten 95 et seq. 
— made directly by sovereign, 
examples of ° . 
— not made directly by sove- 
reign, examples of . 97, 98 
— autonomic laws . . » 99 
— made directly and obliquely 101 
— judge-made, nen to 
the term. . - 102 
— customary, has its source in 
the judge or legislator, 
like other law.  . 102 et seg. 
— Roman, as developed. from 
the jus gentium st 107 
—nature of the distinction 
between jus gentium and 
juseivile.,  . «© «6 
— natural and positive . . 
— and equity, supposition that 
the distinction is neces- 
sary 
— statute and judiciary, the 
differences considered 124 et es 
— order of its generation - 127 
—of Persons and Law of 
Things . . . - 186 
— uses of the distinction - 187 
» 148 et seq. 


110 
112 


122 


— public and private 
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PAGE PAGE 
Law of political conditions, Martens, Von, his definition 
place of . . : - 143 of merereaty, defec- 


— substantive and adjective . 145 
—of Things, main divisions 
of ‘. ‘ 146 et seq. 
Lawyens, opinions of, not a 
source of law . - 99,106 
-— ther influence over judi- 
ciary law . : ~ 129 


LEGAL EDUCATION — should 
commence with the study 
of jurisprudence . 55 


LEGAL rights distinguished 
from natural and moral 
rights. . . 66 

LEaEs, strictly speaking, in- 
cluded only those laws 
passed by the populus . 96 

— also extended to plebiscita . ibid. 

LEGISLATION, connection of the 
science of, with hal ais 
dence. 54 

— tendency to confound | posi- 
tive law with thisscience 23 

LEGISLATIVE and Exccutive 
functions < . 84 

LEGISLATOR, intention of 80, 125 

LEGISLATURE, incapacity of, 
to perform the detail of 


legislation ° 122 
LIABILITY, grounds of exemp- 
tion from . 88 ef seq. 


Liserry, civil, erroneous defi- 
nition by "Paley . «= 24 

— true nature of . 3 40, 58 

Lieut, servitude not i ob- 


struct ‘ 151 
Loren Monarcuy. " (See 
Monarchy* 
~—-— the term involves a con- 
tradiction é 383 
Locks, his use of the “term 
‘sanction ’ 4 
Lorps, House of, as ‘a Court of 
Appeal .. « 85 


M4t3. IN SE and mala pro- 
hibita, distinction of » 14 
— — the distinction tallies with 
that into juris gentinm 
and jure civili » « 118 
MALICE . 78 
MANSFIELD, Lord, his ten- 
dency to arbitrary no- 
tions of ‘ Equity’ 24 


tive ‘ 81 
MAsrTEr, rights of, over ser- 

vant, are rights in ale 

gsonum . 67 
— but rights of, to services 

are rights in rem . - 66 


MERCANTILE LAW - 104 
METAPHOR, meaning of the 
term ‘ 17 
METAPHORICAL Laws, nature 
of 25 


—— often blended and con- 

founded with laws proper ibid, 
— — error of Blackstone in 

this respect . 23 
— — declaratory laws, laws 

repealing Jaws, and laws 

of imperfect obligation 

should be classed 

with ‘ . - 26 
MISHAP (casus) an excuce . 88 
MisTAKE, payment by, accord- 

ing to English law, gives 

rise to an immediate duty 

to refund ‘ . . 87 
— this ruleirrational . . tid. 
Monarcn. (See Sovereign) 
— strictly so called : - 82 
— limited - . 83 
MONOPOLY aright in rem with- 

out a determinate subject 68 
Montesquieu, his use of the 

term law ‘ 25 
— his dictum, that political 

eee necessarily compre- 

endsanumber . - 80 

Mora . 87 
MorRAu INsTINcT, ‘or Moral 

Sense, hypothesis of » 4,11 
— the supposition implies im- 

mediate consciousness of 

ourduties . . 11 
— its existence must be as- 

sumed if we reject the 

principle of utility . 
— meaning of the various 

equivalent expressions . ibid. 
— the hypothesis involves two 

assumptions . 12 
— compound hypothesis of ex- 

istence of moral sense to- 

gether with principle of 

utility . . - Is 


. ibid 


190 INDEX. 
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Morav Instinct, the same NATURAL PRoOcEDURE, ap- 
is the foundation of proached by Roman aye 
the division of law by tem. 117 
the classical jurists into NATURAL Ricuts, meaning 
jus gentiumand civile, and of the term 118, 142 


by modern jurists into 
law natural and positive 14 
Mora Rvuuzs, positive. . 19 
MorAL SANCTION . » 22 
—--—ininternationallaw . 28 
MorauitTy. (See Positive Mo-~ 
rality) 
— Equity as meaning . 115 
MorTeacE in English law, 
difference between, and 
hypotheca of the Roman 
law. . 159 
Motive should not be con- 
founded with utility con- 
sidered as the test of 


conduct . . 14 

— goodness and badness of 
motives ‘ 15 

— in what sense all motives 
are selfish ‘ . ibid. 

— existence of benevolent and 
anti-social motives . - i416 


—theory of utility not di- 
rectly concerned with 
motives . 15 

— sl ae in the term right’ 56 

— and in the term ‘intention’ did. 

— necessity for analysisof . 72 

— ‘determining the will’ . 75 

-— when it concurs with inten- 

tion. e e e e ibid. 


Noes ala (See 
Peregrini) 
Nature, lawof .  . : 1 
— the phrase a source of con- 
fusion .  . tbid, 
-— not a source of positive law 106 
NATURALOr physicalsanctions 25 
NATURAL LAW. 1 
—-— distinction of natural 
and positivelaw . 14,112 
— — Ulpian’s mistake in ex- 
tending the term to in- 
stincts of animals . 25, 111 
—~— uselessness of the distinc- 
tion between natural and 
positivelaw . . . 118 
~-— disparate meanings at- 
tached tothe term. . 118 


NEGLIGENCE involved with the 
term ‘right’ . . ‘ 

— analysis of theterm . 73, 77 

— ‘culpa,’ the term as applied 


to negligence examined. 78 
— an essential idan aca part 
of injury . 84 


— but is not of itself i inj ury 84, 85 
NoN-IMPUTATION, grounds or 
causes of . 88 et seq. 
Notions pervading the science 
of law, analysis of . 56-93 
NULLITIEs as sanctions. . = 98 


BEDIENCE, habitual Sa 
Sovereignty), causes 0 
Oxssxcts of rights | and duties, 

the term ‘res’ applied to 

acts and forbearances con- 

sideredas. 60 
OBLIGATIO may be combined 

with right in rem 64 
—thetermambiguous. . 66 
— meaning of, in Roman Law 1338 
— misunderstood by authors of 


French Code... ibid, 
OBLIGATION. (See Duty, 

Duties) 
— Paley’s analysisof the term 4 
— imperfect . 5 
— legal and moral, distin- 

guished. wl, 22 
— is positive or negative ~ 57 
— is relative or absolute . thid, 


— what is implied in the term 72 
— distinguished from ‘ sanc- 

tio’ . . - 8&1 

— to will possible - « 82 
— but to desire or to suffer im- 

possible. . .  tbid., 88 
—how distinguished from 

physical restraint . . bid. 

— is sanctioned by suffering . ibid, 
—the terms ‘injury’ and 
‘guilt’ contradictory to 

the term ‘ obligation ’ - 8&8 
OBLIGATIONS, divisions of, be- 
long to general jurispru- 

dence . . . . 6&8 
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OBLIGATIONS upon persons PANDECTS, enormous fault of, 
generally sty led by au- if (with Code) considered 
thor ‘ offices’ or ‘duties’ 66 as a code in the modern 
— upon determinate persons sense sg 124 


stvled ‘obligations’ . iid. 
— arising from the possession 

of resaliene . 87 
OccULT QUALITIES, the "scho- 

lastic notion of ° - 1389 
OccuPANCcy, title by : - 165 
Orrences. (See Crimes) 
OLIGARCHY, a form of aristo- 

cracy .« . ° - 88 


OMISSION ‘ ‘ é 77, 85 

OPERA SERVORUM . : .- 158 
OPINION, law set by general 
(See Law, Positive 

orality) . 3, 19 et seq. 


— analogy between a law pro- 
per and a law set by 
genera] opinion. 20 
— law set by opinion of a de- 
terminate body analogous 
tolaw proper. . . 21 
— of private ane ers, influence 
of . -  . 99,106 
Oricin or cause of political 
government . ‘ - 43 
OriginaAL Contract, false 
hypothesis of, as basis of 
government . - 4b et seq. 
OwNERSHIP, preliminary de- 
finition of the term - 64 
— and servitus, the differences 
between . ° - 64,148 
— limited, defined .  —. : 154 et seq. 
— (or dominium proper) defined 157 


| cel a fundamental, theory 


45 

PALEY, his analysis of obliga- 
tio 4 

— his definition of Civil Li- 
berty 24 

— his rules for the interpreta- 
tion of contracts. 80 


-— his statement of the diffi- 
culty arising from the 
competition of opposite 
analogies ‘ 126 

PanpEcts, nature of materials 
from which rapa - 121 

— arrangement 0 un- 
scientific cas . ibid, 


PARLIAMENT (Brrrisi) is a 
determinate body of the 
‘generic’ description . 21 
— holds its powers woe in 
trust 34 
— the ancient, was the ulti- 
mate court ofappeal . 386 
— Act of, is a law set by the 
sovereign body directly 
and immediately . - 96 
— is sovereign in India . - 98 
— but notin Canada. . did. 
PARTICULARJ URISPRUDENCE, 
distinguished from gene: 


ral . : 52 
Parent Rieuts are rights i in 

rem . 68 
— are rights to forbearances 

merely . . thid, 


PATRIA ioaeeri its ‘large 
extent in Roman Law . 141 
Pays DE DROIT Ecrit and 
pays de coutumes, mean- 
ing of the phrases . «101 
PENAL ACTIONS . . . 98 
PERKGRINI, difficulties arising 


from their position . - 107 

— how those difficulties were 
overcome ; - 107, 108 
PrrMIssIVE LAWS ‘ 6 

PERsON, implied in the term 
‘right’ . : - 56 

— in ee BESper meaning = 
57 

_ itis i meaning adopted by 
author . é » thid. 

— sometimes used to denote 
condition or status . - 58 


— distinguished from ‘thing’ 69 
— and from ‘fact’ or ‘event’ 62 
PERSONAM, rights in. (See Jus 
in personam) 
Prersonarum Jus. (See Jus 
personarum et rerum) 
Persons, natural, and legal or 


fictitious . ; 57, 62 
— fictitious or legal persons 

are of three kinds . . 88 
_ distinguished from things : 59 
—and things distinguished 

from events , « 62 
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Persons may be considered as 
things where they are 


the subject of rights . 67 
— under the age of twenty-five 
were, by the Roman sys- 
tem, presumed to be 
ignorant oflaw - 90 
corporate bodies are legal 
persons... 154 
PERSONS AND THINGS, how 
disti pene’ from 
* events ° 62 
——lawof . é "186 ‘et seq. 
— — uses of the distinction 137 
——the distinction not con- 
sistently followed by its 
authors . ° ° - 138 
PETITIONS OF RIGHT . . 43 
PHILOSOPHY OF POSITIVE 
LAW, an appropriate 
name for the subject of 
these lectures . é 52 
PHYSICAL or natural sanctions 25 
PuysicAL COMPULSION, dis- 
tinguished from ‘ sanc- 
tion’ . 83 
— — may affect the mind as 
wellasthe body .  . wid. 
— — not necessary to the in- 
fliction of suffering . ibid. 
——asaproundofexemption 92 
PIGNUS or PLEDGE a jus in re 
aliendé according to the 
Roman law . ° » 159 
PLEBISCITUM . 96 
POLITICAL government. " (See 
Government, Political 
Society, Sovereignty) 
Po.ttica and private condi- 
tions, difficulty in distin- 
,uishing. . . . 1438 
POLITICAL LIBERTY, true 
meaning of 40 
— — is the absence of legal re- 
straint . 58 
POLITICAL SOCIETY, Indepen- 
dent. (See Independent 
Political Society) 
— —, the test of numbers not 
an essential property of 
subordinate . ° - 80 
---— origin orcausesof. 43, 44 
POLITICAL SUBORDINATES, 
sovereipn power exer- 
cised through. e 88 
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POLLICITATION, when the term 
isused . 48 

PoruLar Pregupiczs extir- 
pated by education 10 

PoPULARGOVERNMENT,mean- 
ing of the term 41 

Poru.us, legislative power of 
Roman... 96 

Positive INTERNATIONAL 
Morauity (commonly 
called International 
Lau) is a branch of the 
science of pobre mora- 
lity : ‘ ‘ 2 

— —is a law proper : 

— — what is international mo- 
rality frequently con- 
founded with what ought 
tobe. 24 

— — this confusion avoided by 
Von Martens . ‘ . thd. 

—-— concerns the intercourse 
of independent ee 
societies . . 

—-— according to, a govern- 
ment de fucto not neces- 
sarily de jure . . 

——sometimes styled jus 
gentiium . . 

— — erroncously treated, by 
some continental Jurists 
under the head of ‘ poe 
law’, . 

Positive Law is the appro- 
priate matter of jurispra- 
dence. ° ; . 1 

—-—resembles the Divine 
Law. 3 


28 


50 
111 


144 


— — and certain moral rules . . thid. 
— — division of, into law natu- 
raland positive . - (14 
—-— conflict between, and 
positive morality . - 22 
—-—tendency to confound, 
with positive morality 
and other objects . . 24 


— — essential difference of 26, 51 


_— international law is not 28 
— — is the creature of the 
sovereign or state . - 102 
PosirtvE Mora.iry, defini- 
tion of . ‘ - 2,19 
— — laws imposed by general 
opinion are rules of ; 
— —= laws of honour e 70iZ, 


INDEX. 
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PosiT1vk MoRALITY, confusion 
of positive morality with 
what morality ought to 
be and with positive law 23 
—— declaratory laws, laws 
repealing laws, and laws 
of imperfect obligation 
ought to be classed with 26 
— — distinction of sovereign 
grovernments into ‘law- 
ful’ and ‘unlawful’ is 
not meaningless when 
measured by the standard 
of . ‘ , ; . 60 
Possession and quasi-posses- 
sion, the distinction made 
by Roman lawyers . . 159 
PowkEr, sovereign. (See 
Sovereign) 
Pracrics, of private lawyers, 
influence of, in making 
laws : . . 106, 129 
PRACOGNOSCENDA, more, 
contained in the law of 
things than in the law of 


persons . . . 142 
PRADIUM dominans and ser- 
viens ‘ ‘ . 68, 152 


PRADIORUM URBANORUM ET 
RUSTICORUM, servitutes . 153 

PRATOR PEREGRINUS, origin 
of his appointment. 107, 108 

-- — the law administere’ by 
him ‘ ‘ . tbid, 

PRATOR Ursanus, origin of 
the office : 108, 116 

— — his original jurisdiction 

was confined to the ad- 
ministration of law . 117 

— — edicts of, difference be- 

tween ‘general’ and 
‘special ’ : 118 

—-— why the general edicts 
were styled ‘perpetual’ . ibid. 

PRATORIAN EDICT. (See 
Edict of Prator) 118 et seq. 
PRATORIAN LAW, origin of . 107 

—- -— sometimes identified with 
jus gentium . - 109 

—— jis founded on jus gen- 


tium wid. 


— — contrasted with Chancery 

law - 122, 123 
— — formed by the Edict of 

the Pretors . - 118 


198 
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PRATORIAN LAW, was part of 
the jus honorarium - 119 
— — materials out of which 
it wascomposed_ . . thd. 
— — changes under ee . 120 


PRECARIUM . - 1659 
PRESCRIPTION, title by . - « 165 
PRESUMPTIONS < - 90 
PRIMARY RIGHTS distin- 
guished from sanctioning 
rights. 145 
— — method of their subdivi- 
sion 146 
Princers the only constitu- 
tional title of a Roman 
Emperor. . 97 
PRIVATE und public wrongs, 
distinction between . 98 


— or unauthorised lawyers, in- 
fluence of their opinions 

99, 106, 129 

— and public law . 148 et seq. 
PRIVILEGE, its meaning in 


Roman Law... 97 
—and in common English 
parlance . ibid. 


— properly so called (or per- 
sonal privilege) distin- 
guished from iat dai 


ret. 5 ; . 166 
PROCEEDING tn jure . - 17 
—injudicio . . . tnd. 


— judicium extra ordinem . ibad. 
PROCEEDINGS, object of civil 


and criminal 93 

PROPERTY, preliminary defini- 
thon of the term =. 64 

— various meanings of the 
word 148 

_ distinguished from servitus 
150 et seq. 


— variously modified . . 1565 
— in the strict sense defined . 157 
PROPRIETAS used in distinction 
tousufruct . ; . 158 
Prussian system of law 
studies . 55 
Prussian COvE. (See Code) 
—-—— mistakes in conception 
and arrangement of 133 e¢ seq. 
Prussian LAw-ComMISsIoN, 
their function in supple- 
menting the code . - 184 
PuBLic LAW, two principal 
significations . ° 
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PUB ROM 
PAGE PAGE 
PuBLic LAW, in strict sense, REPRESENTATION, the perfor- 
what 143 mance of the trust can 


— — place which it ought to 
occupy . . . . 144 
— — in large or vague sense. 143 
— — various other meanings 
of . . « « « 144 
Purrenporr, his confusion of 
positive morality with 
ee met se to 


. 24 

PUNISHMENT, ita pu - 98 
— what Bentham ca 3 i iica. 

rious punishment’ . ibid. 


PurcHASE, title by, in English 
law « «© « o 170 


UASI-POSSESSION . - 159 

QUASI-SERVITUS . - 155 
QuI JURE SUO UTITUR NEMI- 
NEM LADIT, almost an 

identical proposition - 149 
QUIA EMPTORES, Statutes of, 
prohibited the creation of 

new subordinate tenures 160 


ASHNESS, defined .__. 77, 78 
_ (alternatively, with in- 
tention, &c.) an essential 

component part of injury 84 
— but is not of itself in- 

jury ‘ . . 84, 85 
RATIO DECIDENDI, process of 
extracting, from a judi- 

cial decision . . 125 
REAL RIGHT, (See jus in rem) 

REAL SERVITUDE « 152 et seq. 
RELATIVE DUTIES in respect 
of their remote purpose 

are absolute duties - 71 
RELATIVE DUTIES, difference 
between and absolute 

duties . . . £70, 71 

RELATIVE RIGHTS, the term 

ambiguous . 71 
REM, nett in, (See Jus in 


REPEALING LAWS . : 26 
REPRESENTATION, theory of, 

of people in Parliament. 34 
— delegation of authority may 

be absolute or subject to 

atrust . . tbid. 
— in this country, it is subject 

to a trust e e - ibid. 


only be enforced morally 34 
REPUTATION, right to, is a 
rightinrem . . . 68 
Res, meaning of the word . 60 
RES DIVINL JURIS. ~ 155 
Rs MANCIPI . ‘ - 61 
REs PUBLICA, PRIVAT, coM~ 
MUNES . ; ; . 154 
RESCRIPTA  . ‘ - 97, 100 
RESEMBLANCE, the term de- 
fined .. Ae 
RESPONSA PRUDENTIUM, sup- 
posed source of their au- 
thority in the lawyers 
who emitted them . - 106 
— their source as law really 
in the judge who gave 
effect to them . . tbid, 
— whether the prudentes who 
emitted the responses had 
ever any authority com- 
mitted to them . ibid. 
REVEALED. (See Divine Law) 
RIGHT, divine right of sove- 


reign government against 
its subjects . ; 42 
— ideas implied in the term 
‘right’ considered . 56 et seq. 
—certain definitions of the 
term,examined . 69 
— cannot, properly speaking, 
be future , 15 
Ricutsin rem. (See Jus in 
rem) 
—in personam. (See Jus in 
rsonam) 
—of Personsand Things . 62 


— arising out ofacontract . 65 
—ofaction . . . ibid, 
— founded on an injury . . ibid. 
— natural or inborn . 118, 142 
— and duties divided into ‘pri- 
mary ’ and ‘ sanctioning ’ 
or ‘ secondary’ - 145 
—- division of primary rights 
into rights ‘in rem’ and 
‘in personam’ 146, 147 
— appurtenant and in gross . 152 
~— limited by regard to succes- 
sive enjoyment . 155 et seq. 
— vested and contingent 160 et seg. 
Roman CoMMONWEALTH, 
legislative power under 96 


INDEX. 


ROM 
PAGE 
ROMAN EMPERORS were them- 
selves judges in the last 


resort . 97 
Roman Law, advantage of the 

study of. g. 54 
RoMAN LAWYERS, true merits 

of their writings . 54 


—-— meaning attached by 
them tothe word ‘person’ 67 
-— — the term ‘thing’ extend- 
ed by them to acts and 
forbearances . 60 
— — slaves sometimes styled 
‘things’ by them . . ibid. 
— -— their division of things 
into ‘ corporeal’ and ‘ in- 
corporeal’. . ibid. 
— did not limit the term status 
to the tria capita . . 141 
—errors of their system of 
division of the sie 
puris ‘ 142 
— the distinction between ‘ser- 
vitus’ and ‘dominium’ 
not laid down by them . 153 
RULES OF PRACTICE of the 
English Courts are not 
written law in the juri- 
dical sense. ‘ - 98 


ALE of an immoveable in 
French law is a convey- 
ance as well asacontract 66 

SANCTION, meaning of . . 4 
~— religious, moral and legal . 22 


— distinguished from ‘ obliga- 

tion’ . 81 
— its direct effect i is to compel 

to right . ° 82 


— its remote effect toi inspire 8 
disinterested love of jus- 

tice ibid. 
— how distinguished "from 

physical compulsion . 83 

~ two classes of sanctions, 

‘civil’ or ‘private’ and 
‘criminal or public’ 

~- ina civilinjury the eanction 

is enforced at the instance 

of the injured person or 

his representative. . 92 
in s criminal injurv the 
sanction is enforced by 

the State ° 92 


. 92, 93 


195 


SER 
PAGE 
SANCTION, various mearfings 
and etymology oftheword 93 
SANCTIONING RIGHTS are dis- 
tinguished from primary 
rights, a main division of 
nghts 145 
Savieny, his “account of the 
method of the poe 
jurists . 54 
— his definition of servitude . 150 
— his objections to codifica- 


tion examined ‘ 134 
SECURITY, classed by Black- 

stone with ‘absolute 

rights’ . ‘ 142 


SELFISH SYSTEM, the theory of 

motives so called 15, 16 
SELF-REGARDING duties, one 

kind of absolute duties . 71 
SENATUS-CONSULTA,laws made 

by the Roman Emperors 

were published as Senutus 

Consulta. ‘ , 96, 97 
Servant. (See Master) 
Servitupr. (See Servitus) 
— styled by Roman lawyers 

jusin realiend . . 1860 
— defined by Savigny . . ibid. 
— the order in which servitudes 


are considered - dl 
— every servitude is a Jus in 
rem. 150 


— the distinction of real servi- 
tudes into ‘urban’ and 


‘rustic’ . ; 152 
— absolute duties are not ser- 
vitudes . ; 153 
— the so-called personal servi- 
tudes e e ibid. 
1. ususfructus . . bid, 
2. usus . ‘ ‘i . ibid. 
8. habitutio . ‘ « thd. 
4. operes servorum . « ibid. 


SERVITUS. 
— difference between ‘ owner- 
ship’ and ‘servitus’ . 64 


— is a right 1 rem. 65 
— distinguished from do- 
minium . “ 150 


— thedistinction between‘ iér- 
vitus’ and ‘dominium’ not 
laid down by the oe 
lawyers . 158 
— the meaning of the term, as 
used by them. ; . iid 
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PAGE PAGE 
Scrvitvus, limited to ‘ real SoVEREIGN GOVERNMENTS, 
servitudes’ by Justinian 153 division of, into govern- 
— his method followed by the ments de jure and govern- 
French Code . ~  « rid. ments de facto . 50 


— what is quast-servitus. . 155 
~— considered as a species of 
jusinrealiend . - 158 
SIC UTERE TUO UT ALIENUM 
NON L.EDAS . : . 144 
SipNEY asserts that  sove- 
reign power is incapable 
of legal limitation . . 41 
Sxri, want of, why a ground 
of liability ‘ 97 
SIAVE, according to Roman 
law, was a person 
— what was meant by hisbeing 
called a thing or chattel 60, 67 
SociETy,independent political. 
See /ndependent Political 
ociety) 
—natural . ‘ . 28 
— political, origin of 28, 43 
SoLpIERs, under Roman sys- 
tem were presamed to be 
ignorant of law 
SOURCES OF LAW, meanings of 


57, 60 


the phrase 95 et seq. 
SOVEREIGN. (See Government, 
Sovereignty ) 


—- powers, delegation of . 33, 34 
— half-sovereign states, nature 
of . é . » « 8b 
— power incapable of legal 
limitation . . 87 
— attempts of sovereigns to 
obligethemselves or their 
successors. . tbid. 
— ‘unconstitutional,’ the term 
as applied to the conduct 
of a sovereign 38 
— by English law the king i is 
not, although by an acci- 
dent of the British con- 
stitution he is in fact 
free from legal obligation 39 
— government cannot have 
legal rights against its 
own subjects... 42 
_ _ oe have divine and 
rights . ‘ . tid. 
— foreign: may sue in their 
sovereizn capacity in the 
English Courts of law and 
equity .  . . - 48 


France in 1815 andin 1875 27 
— legal duties flow from the 

command of the . - 70 
— laws made directly by the 

sovereign, examples of 96 
— laws not made directly by 

the ee examples 

of 97 
SOVEREIGNTY. ( See Govern- 

ment, Sovereign) 
— implies an indépendent poli- 

tical society . 26 
— distinguishing marks of, 

1. a habit of obedience to 

a common determinate 

superior . wid, 

2. I ndependence on the 

part of the monarch or 

sovereign number . . ibid. 
— andsubjection,theirrelation 27 
—the two distinguishing 

marks must be united to 

constitute  . 28 
— the habit of obedience illus- 

trated by the state of 

France in 1815 and in 

1871 ° 27 
— to constitute, there must be 

a habit of obedience by 

the generality to one and 

the same determinate per- 

son or body . : . ibid, 
— definition of, by Bentham. 30 
—— by Hobbes . ; . 238i 
——byGrotius . .  . wid. 
_— by von Martens . ibid. 
— various forms of. 32 et seq. 
SPECIAL CONSTITUTIONS Were 

Jaws made by the Roman 

Emperors regarding per- 

sons OF Cases . ; - 8 
SPECIES and genus . , - 61 
SPECIFIC performance of con- 


tract. ‘ . ibid. 
Spgs SuCCESSIONIS - 157,161 
STATE, concession by . 154,155 


—asaproprietor . ~  « 154 
— uliimus heres. . . 157 
STATUS, right to, jusin rem . 68 
— action affecting status un- 
congenial to English law ibid 


INDEX. 


STA 
PAGE 
Sratus, the notion of, is the 
basis of the distinction 
between the Law of Per- 
sons and the Law of 
Things ; - 186 et seq. 
— what constitutes ‘ . 137 
— the right, &c., constituting 
status bear certain marks 
187-159 
— erroneous definitions of 139-141 
— distinct from caput . . 14 
SraTurE LAw, principles of 
construction . 123 
—- advantages and disadvan- 
tages of statute and judi- 
ciary law, so far as re- 
lates toform . .129 et seg. 
STRANGERS, (See Peregrini) 
— amenable to the law of the 
country in which they re- 


side ‘ 51 
— under Roman law had no ‘ 
rights . 107 


Suagaction=ike relation of 
sovereignty and. s 27 
SuBJEcrs when justified in re- 
sisting established go- 
vernment ‘ ‘ 9 
SUBORDINATE, supreme and 
division of political 
powers into . 33 
— legislatures, laws made by 98 
SUBSTANTIVE AND ADJEC- 
TIVE Law, explanation 
of the terms . - 117,145 
— objections to the terms . 115 
SUBSTITUTION of heirs. - 157 
Succession to sovereignty. 
(See Government) 
SuccessIvE ownership . 155,156 
SUICIDE, reason of duty to ab- 


stain from . ° 71 
SUPERFICIES, @ species of jus 

inrealiend . 158 
SupPERIor, involved in the 

notion of command : 5 


SUPREME, and subordinate, di- 
vision of political powers 


into , e 83, 84 
SuPREME FEDERAL GovERN- 
MENT . - 36 
SurprEME GOVERNMENT (See 
Government, Sovereign, 
Sovereignty) 


Sympartay, theory as to . 16 
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UNI 
PAGE 
f Nice eaetane (See Rashness) 
TENURE, the term ex- 


plained . ; 159 
TERROR as & " ground of ex- 
emption . ° 92 


TESTAMENTARY power, legis- 
lation of Pretors regard- 


ing. ; . ‘ . 123 
Tuisaut, his definition of 
stutus . 140 


Tuna implied in the term 
‘right’ . ° \ . 56 
— proper meaning of . . 69 
— other meanings of the term 60 
TuIN@s, division of things into 
‘corporeal’ and ‘ incur~ 


poreal’ . ; . ibid. 
— slaves sometimes styled 
‘things’. . . ibid. 


— moveable and immoveable 61 
— specifically and generically 

determined. . . thid. 
— fungible and not fungible . sid. 
— mancynr and nec mancypi —.,. abi. 
— Law of, as distinguished 

from Law of Persons 136-188 
TitTLxs, the subject introduced 164 
— considered generally . —. ibid. 
— functions of ; - «+ 166 
— Bentham’s criticism of the 

term : : : - 167 
— extended meaning . . wbid, 
— simple andcomplex . . 168 
— essential and accidental 

facts of . -  « wbid. 
— various classifications of . 170 
— jure gentium and civili . thid, 
— original and derivative . ibid. 
— by descent and purchase . tid, 
Trusts, subject of pay ju- 

risdiction : - 128 
— belong to all systems... ibid. 


Ue his attempt to de- 
fine jurisprudence . . 24 
— his jusnaturale. . 25,111 
UNCONSTITUTIONAL, the epi- 
thet does not imply 
‘illegal’ ‘ 
UNITED Greres of America, 
form of government - 386 
UNIVERSITATES JURIS . - 189 
UNIVERSITATES REBUM - 62 
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PAGE PAGE 
UNWRITTEN Law. (See Vey meaning of the 
Written Law) word, as applied to rights 
UsuFRuctus . . - 153 161-164 
Usvs. . ibid. | — meaning of, as applied toa 


Uris, derivation of the ‘word 120 
Uriiry, brief summary of the 
theory . . . - @ 
— infers Divine commands 
from general tendency of 
human actions . . ibid. 
— first objection to the theory, 
a dangerous guile . : 8 
— first answer to this objection ibid. 


— second answer . . ibid. 
— the hypothesis admits the 

play of moral sentiments 

as the immediate motives 

of action . ; 9 
— but in anomalous cases our 

conduct must be guided 

immediately by the prin- 

ciple of utility through 

calculation of the specific 

consequences of the act 

contemplated . : . tid. 
— importance of applying the 

principle of, to political 

questions . tbid. 
— second objection, difficult 

of mastering the princi- 

ples of the theory so as to 

ascertain the Divine com- 

mands . 10 
— how the difficulty i is solved 

or extenuated . 10, 11 
—the suggested inconveni- 

ence applies to all the 

arts and sciences. - 10 
—- remedies for this evil . . thid. 
— the imperfection of utility 

as an index no proof that 

it is not the index . - iil 
— the argument similar to that 


of Butler’s ‘Analogy’ . ibid. 
— misconceptions regarding 
the theory . . 14 et seg. 


— theory of utility has no 
necessary connection with 
any hypothesis concern- 
ing the nature or origin 
ofmotives . . . 


remainder in EnglishLaw 168 
VOLITION, a wish antecedent 

to an act. 74 
— strictly applies only to those 

wishes which are imme- 

diately accomplished in 

a bodily movement . ibid, 


W2kd, rights of guardian 

over, are rights in 8 
sonam 67 

— but rights of guardian to 

custody of, are nent in 


rem. . ibid. 
WILL implied in " the "term 

‘right’ . ‘ 56 
—Owhy necessary to analyse 

the term . - 


— what 18 really meant by it. 78 
— dominion of, restricted to 

certain bodily organs . ibid. 
— differs from motive . ~ %t4 
— and from intention . - 7 
— an obligation to will not im- 


possible . . st 
— supposed conflict of, with 

desire e ° 82 
Wisu. (See Act, Will) 


WomeN under the Roman 
system presumed to be 
ignorant oflaw - 90 

WRITTEN AND UNWRITTEN 
LAW ° . - 95 et seq. 

— — the juridical meaning of 
the terms, or meaning as 
understood by modern 


Civilians ‘ 95 
— — also called ‘ promulgated’ 

and ‘unpromulgated’law 99 
— — this meaning exopies by 

Blackstone . 101 


—-— the grammatical mean- 
ing of the terms, or mean- 
ing as understood by the 
Roman lawyers. - 100 
Wrong. (See Injury) 
Wrongs, public and private 
71, 93 et seq., 143, 144 
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PorrroaL Works. Cabinet Edition. Plates. 10 Vols. 12mo. 80s. 

PortioaL Works. Pocket Hd. 8 Vols. 16mo. Inacase. 21s. 

Portioat Works. Popular Edition. Plates. Royal 8vo. 7s. 6d. 

Portioan Works. Pearl Edition. Crown 8vo. 2a. 6d. Sewed 
Cloth. 8s. 6d. 

Cuitpn Harotp. With 80 Engravings. Crown 8vo. 128. 

Cuitpze Haroitp. 16mo. Qs. 6d. 

Cuitpp Haroutp. Vignettes. 16mo. ls, 

Cuitpr Haroutp. Portrait. 16mo. 6d. 

TaLES AND Poems. 16mo. 2s. 6d. 

Misoxituangous. 2 Vols. 16mo. 5s. 

Dramas AND Piays. 2 Vols. 16mo. 5s. 

Don Juan AND Burro. 2 Vols. 16mo. 5a. 

Beauties. Poetry and Prose. Portrait. Feap. 8vo. 3s. 6d. , 


CAMPBELL (Lorn). Life: with his Autobiography, selections 
from Journals, and Correspondence, By Mrs. Hardcastle. Portrait. 
2 Vols. 8vo. 30s. 
Lord Chancellors and Keepers of the Great 
Seal of England. From the Earliest Times to the Death of Lord Eldon 
in 1888. 10 Vols. Crown 8vo. 6s. each. 
Chief Justices of England. From the Norman 
Conquest to the Death of Lord Tenterden. 4 Vols. Crown 8vo. 6s. each. 
(Tsos.) Essay on English Poetry. With Short 
Lives of the British Poets. Post 8vo. 8s. 6d, 


CAREY (Life of), [See Grorex Smita. ] 


CARLISLE (Bisnor or). Walks in the Regions of Science and 
Faith—a Series of Essays. Crown 8vo. 7s. 6d. 

CARNARVON (Lorn). Portugal, Gallicia, and the Basque 
Provinces. Post 8vo. 8s. 6d. 

CARNOTA (Conpz pa). The Life and Eventful Career of F.M. the 
Duke of Saidanha; Soldier and Statesman. 2 Vols. 8vo. 32s, 

CARTWRIGHT (W. C.). The Jesuits: their Constitution and 
Teaching. An Historical Sketch. 8vo. 9s. 

CAVALCASELLE’S WORKS. (See Crowz.] 

CESNOLA (Gzn.). Cyprus; its Ancient Cities, Tombs, and Tem- 
ples. With 400 Illustrations. Medium 8vo. 50s. 

CHAMBERS (G. F.). A Practical and Conversational Pocket 
Dictionary of the English, French, and German Languages. Designed 
for Travellers and Students generally. Small 8vo, 8s. 

CHILD-CHAPLIN (Dr.). Benedicite; or, Song of the Three Children; 
being Illustrations of the Power, Beneficence, and Design manifested 
by the Creator in his Works. Post Svo. 6s. 

CHISHOLM (Mrs.). Perils of the Polar Seas; True Stories of 
Arctic Discovery and Adventure, Illustrations, PostSvo. 68, 

CHURTON (Arnonpracon). Poetical Remains. Post &vo. 72. Ad. 





6 LIST OF WORKS 


CLASSIC PREACHERS OF THE ENGLISH CHURCH. 


Lectures delivered at St. James’. 2 Vols. Post8vo. 7s. 6d. each. 
CLIVE’S (Lorn) Life. By Ruv.G.R. Gute, Post 8vo. 3s. 6d. 
CLODE (C.M.). Military Forces of the Crown ; their Administra- 


tion and Government. 2 Vols. 8vo. 21s. each. 
CLODE(C.M.). Administration of Justice under Military and Martial 
Law, asapplicable to the Army, Navy, and Auxiliary Forces, 8vo. 128 
COLEBROOKE (Srr Epwarp, Bart.). Life of the Hon. Mount- 
stuart Elphinstone. With Portrait and Plans. 2 Vols. 8vo. 268 
COLERIDGE (Samurt Tayton), and the English Romantic School. 


By Pror, ALors BRANDL, of Prague. An English Edition by Lapy 
HasTLaKr, assisted by the Author. With Portrait, Crown 8vo. 12s, 


Table-Talk. Portrait. 12mo. 38s. 6d. 


COLES (Joux), Summer Travelling in Iccland. With a Chapter 
on Askja. By E. D. MonGcan. Map and L[llustrations. 18s, 
COLLINS (J. CHurron). Borrnaproxke: an Historical Study. 
Three Essays to which is added an Essay on Voltaire in England. 

Crown 8vo. 7: 


COLONIAL LIBRARY. {See Home and Colonial Library.) 
COOK (Canon F. C.), The Revised Version of the Three First 


Gospels, considered in its Bearings upon the Record of Our Lord’s 
Words and Ineidents in His Life. 8vo. Qs. 


The Origins of Language and Religion. Considered 
in Five Essays. svo. 15s. 

COOKE (E. W.). Leaves from my Sketch-Book. With Descrip- 
tive Text. 560 Plates. 2 Vols. Small folio. 31s. 6d. each, 

(W. H.). Collections towards the History and Anti- 


quities of the County of LHlereford. Vol. Iff. In continuation of 
Duncumb’s History. Illustrations. 4to. £2 12s. &d, 


COOKERY (Mopgern Domestic). Adapted for Private Fawilies 
By a Lady. Woodcuts. Feap. 8vo. 5s. 

COURTHOPE (W. J.). The Liberal Movement in English 
Literature, A Series of Essays. Post 8vo. 6s. 

CRABBE (Rev. G.). Life & Works. Illustrations. Royal 8vo, 7s. 

CRAIK (Henry). Life of Jonathan Swift. Portrait. 8vo. 18s. 


CRIPPS (Witrrep). Old English Plate: Ecclesiastical, Decorative, 
and Domestic, its Makers and Marks. New Edition. With Illustra 
tions and 2010 facsimile Plate Marks, Medium 8vo. 21s. 

*,* Tables of the Date Letters and Marks sold separately. 65s. 


Old French Plate; With Paris Date Letters, and 
Other Marks. With Illustrations. 8vo. 8s. 6d. 

CROKER (Rr. How. J. W.). Correspondence and Diaries, 
comprising Letters, Memoranda, and Journals relating to the chief 
Political and Social Events of the first half of the present Century. 
Edited by Louis J. Jenninas, M P. With Portrait. 3 Vuls. 8vo. 45s. 


Progressive Geography for Children. 18mo. ls. 6d. 
Boswell’s Life of Johnson. [See Boswe t.] 

Historical Essay on the Guillotine. Fceap. 8vo. le. 
CROWE any CAVALCASELLE. Lives of the Early Flemish 


Painters. Woodcuts. Post 8vo, 7s. 6d.; or Large Paper 8vo, 15s. 


History of Painting in North Italy, from 14th to 
16th Century. With Illustrations, 2 Vols. 8vo. 42s. 








, ocemmemnemmened 
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CROWE anv CAVALCASELLE—continued. 


Life and Times of Titian, with some Account of his 
Family, chiefly from new and unpublished records. With Portrait and 
Illustrations 2 Vols. 8vo. 21s. 

Raphael; His Life and Works, with Particular Refer- 


ence to recently discovered Records, and an exhaustive Study ot 
Extant Drawings and Pictures. 2 Vols. 8vo. 83s. 


CUMMING (R. Gorpon). Five Years of a Hunter’s Life in the 
Far Interior of South Africa. Woodcuta. Post 8vo. 6a. 
CURRIE (C. L.). An Argument for the Divinity of Jesus Christ 
Translated from the French of the Ansf Em. Bouaaup. Post 8vo. 6s. 
CURTIUS’ (Prorrssor) Student’s Greek Grammar, for the Upper 
Forms. Edited by Dr. Wm. SmitH. Post 8vo. 6s. 
Elucidations of the above Grammar. Translated by 
EveLyn ABBOT. Post 8vo. 7s. 6d. 
Smaller Greek Grammar for the Middle and Lower 
Forms. Abridged from the larger work. 12mo. 8s. 6d. 
——————- Accidence of the Greek Language. Lxtracted from 
the above work. 12mo. 2s. 6d. 
Principles of Greek Etymology. Translated by A. S. 
Wiixins and E.B. Exncuanp, New Edition. 2 Vols. 8vo. 28s. 
The Greek Verb, its Structure and Development. 
Translated by A. 8, W1LkE1nA, and E, B. Enauanp. 8vo. 128 


CURZON (Hon. Rosert), Visits to the Monasteries of the Levant. 
Ilustrations, Post 8vo. 7s. 6d. 

CUST (Grngrat). Warriors of the 17th Centurv—Civil Wars of 
France and England. 2 Vols. 16s. Commanders of Fleets and Armies. 


2 Vols, 18s. 
Annals of the Wars—18th & 19th Century. 
With Maps. 9 Vola. Post 8vo. 65s each. 

DARWIN (CHarrxs). Life and Letters, with an autobiographical 
Chapter. FKdi'ed by his Son, Francis Darwin, F.R.S. With Por- 
traits and Woodcuts. 4 Vols. vo 36s. 

DARWIN’S (Cuartzs) WORKS :—New and Cheaper Editions, 

JOURNAL OF A NATURALIST DURING A VOYAGE ROUND THE 
Workup, Crown 8vo. 7s 6d. 

Ornicin or Spxcres By Marans or Natura SELECTION ; or, the 
Preservation of Favoured Races in the Struggle for Life. Woodcuta 


Library Edition, 2 vols. Crown 8vo. 128.; or popular Edition, 
Crown 8vo. 6s. 


Descent of Man, anv Sguection 1x Revation to Sxx. 
Woodcuts. Library Edition, 2 volu, Crown 8vo. 15s.; or popular 
Edition, Crown 8vn,. 7s 6d. 


VARIATION oF ANIMALS AND PLANTS UNDER DoMESTICATION, 
Woodcuts, 2 Vols. Crown 8vo, 15s. 

EXPpREssions oF THE Emotions IN Man anp Antmats. With 
Iilustrations. Crown 8vo. [In preparation. 

Various ConrTrRIvANCES BY WHICH ORCHIDS ARE FxXRTILIZED 
BY InskoTs. Woodeuts. Crown 8vo. 7s fd. 

Movements axnn Hasits or Curmpine Puants. Woodcuts, 
Crown 8vo. 6s. 

Insectivornous Piants. Woodcuts. Crown 8vo. 9a. 

Errects oF Cross anp SELF-FERTILIZATION IN THE VEGETABLE 
Kinapom. Crown 8yvo, 93s. 


Dirrerent Forums or Firowzrs ON PLANTS OF THR SAME 


Reorarea Denese Onno wv. nN? 


eco 
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es 


DARWIN — continued. 

Power or MovemMENT IN Piarts. Woodcuts. Cr. 8vo. 

Tue Formation OF VEGETABLE MovuLD THROUGH THE AOTION OF 
Worms With Illustrations, Post 8vo. 6s. 

Lirs or Erasmus Darwin. With a Study of his Works by 
Exnest KeavusEe. Portrait. New Edition. Crown 8vo. 7s. 6d. 

Facts anD ArGuMENTS FoR Darwin. By Fritz MULLER 
Translated by W.S. Datutas. Woodcuts. Post 8vo. 6s. 

DAVY (Srr Humpury). Consolations in Travel; er, Last Days 
of a Philosopher. Woodcuts. Feap.8vo. 8s. 6d. 

Salmonia; or, Days of Fly Fishing. Woodcuts. 
Feap.8vo. 3s. 6d. 

DE COSSON (Masor E. A.). The Cradle of the Blue Nile; & 
Journey through Abyssinia and Soudan. Map and I)lustrations. 
2 Vols. Post 8vo. 21s, 

Days and Nights of Service with Sir Gerald Grabam’s 
Field Force at Suakim. Plan and Illustrations. Crown8vo. 14s. 

DENNIS (Groner). The Cities and Cemeteries of Etruria. 
20 Plans and 200 Illustrations. 2 Vols. Medium 8vo. 21s. 

—————- (Rosrrr), Industrial Ireland. Suggestions for a Prac- 
tical Policy of ‘‘ Ireland for the Irish.”’” Crown 8vo. 6s. 

DERBY (Eanru or). Iliad of Homer rendered into English 
Blank Verse. With Portrait. 2 Vols. Post 8vo. 10s. 

DERRY (Bisnor or). Witness of the Psalms to Christ and Chris- 
tianity. The Bampton Lectures for 1876. 8vo. 14s. 

DICEY (Pror. A. V.). England’s Case against Home Rule. 
Third Edition. Crown 8vo. 7s. 6d. 

Why England Maintains the Union. A popular rendering 
of tbe abuve. By C. E. 8. Fecap. 8vo. 1s, 

DOG-BREAKING. [See Huronrnson. | 

DRAKE'S (Sin Franois) Life, Voyages, and Exploits, by Sea and 
Land. By Jouyw Barrow. Post 8vo. 2s. 

DRINKWATER (Joun). History of the Siege of Gibraltar, 
1779-1783. With a Description of that Garrison. Post 8ve. 2s. 

DU CHAILLU (Pau B.). Land of the Midnight Sun; Illus- 
trations. 2 Vols. 8vo, 86s. 

The Viking Age. The Early History, Manners, 
and Customs of the Ancestors of the English-speaking Nations, Illus- 
trated from autiquities found in mounds, cairns, and bogs, as well as 
from the ancient Sagas and Eddas. 2 Vols. Medium &Svo. With 3,200 
Illustrations, [In the Press. 

DUFFERIN (Lorp). Letters from High Latitudes; a Yacht Voy- 
age to Iceland, Jan Mayen, and Spitzbergen. Woodcuts. Post 8vo, 7s. 6d, 

Speeches and Addresses, Political and Literary, 
delivered in the House of Lords, in Canada, and elsewhere. Svo. 12s. 

DUNCAN (Co1z.) History of the Royal Artillery. Com- 
piled from the Original Records. Portraits. 2 Vols. 8vo. 18s. 

English in Spain; or, The Story of the War of Suc- 
cession, 1884-1840. With Illustrations. Svo. 16s. 

DURER (Atserr); his Life and Work. By Dr. Tuaverne. 
Translated from the German. Edited by F. A. Eaton, M.A. With 
Portrait and Illustrations. 2 Vols. Medium 8vo. 42s, 

EASTLAKE (Sin C.). Contributions to the Literature of the 
Fine Arts. With Memoir by Lapy Easttaxz, 2 Vols. Svo. 24s, 














PUBLISHED BY MR. MURRAY. 9 


EDWARDS (W. H.). VOrae° up the River Amazon, including a 
Visit to Para. Post 8vo. 2s. 
ELDON’S (Lorp) Public and Private Life, with Selections from 
his Diaries, &c. By Hornaoz Twiss. Portrait. 2 Vols. Post 8vo. 2is. 
ELGIN (Lorp). Letters and Journals. Pattee oy THEODORE 
Waxronp. With Preface by Dean Stanley. 8vo. 
ELLESMERE (Lorp). Two Sieges of Vienna nie the Turks, 
Translated from the German. Post 8vo. 2s. 
ELLIS (W.). Madagascar Revisited. The Persecutions and 
Heroic Sufferings of the Native Christians. IlNustrations. S8vo. 16s. 
Memoir. By His Son. Portrait. 8vo. 10s. 6d. 
(Rosrnson). Poems and Fragments of Catullus. 16mo. 58. 


ELPHINSTONE (Hon. M.). History of India—the Hindoo and 
Mahommedan Periods. Edited by Prorrssorn COWELL. Map. Bvo. 18s. 
The Rise of the British Power in the East. A 
Continuation of his History of India in the Hindoo and Mahommedan 
Periods. Edited by 818 EK CoLresBrRooxke, Bart. With Maps. 8vo. 16s. 
—_—_—_—___———— Life of. [See Couzsnrooxx. | 
(H. W.). Patterns and Instructions for Orna- 
mental mae With 70 Illustrations. Small 4to. 16s. 

ELTON (Capt.) and H. B. COTTERILL. Adventures and 
Discoveries among the Lakes and Mountains of Eastern and Central 
Africa. With Map and Illustrations. 8vo. 21s. 

ENGLAND. [See Artaur—Brewzr— Croxer—Hvumz—MarxkHAM 
—SmitrH—and STANHOPE.) 

acisitaae ON CATHED agri Edited, with an Introduction. 

y Dean Howson. 8vo. 

ETON LATIN GRAMMAR, " Part 1.—Elementary. For use 
in the Lower Forms. Compiled with the sanction of the Headmaster, 
by A. C. Ainaer, M.A., and H.G. WinTLE, M.A. Crown 8vo. 8s, 6d. 

THE PREPARATORY ETON GRAMMAR. Abridged 
from the above Work. By the same Editors. Crown 8vo. 2s. 

FIRST LATIN EXERCISE BOOK, adapted to the 
Latin Grammar. By the same Editors, Crown 8vo. 2s 6, 

LATIN GRAMMAR. Part II. For use in the Fifth 

Form. By Francis Hay Rawiins M.A., and WILtitiam RaLpu ING#, 

M.A., Fellows of King’s College, Cambridge, and Assistant Masters at 

Eton College. Crown 8vo. [/n the Press. 

FOURTH FORM OVID. Selections from Ovid and 

Tibullus. With Notes by H.G. WINTLE. Post 8vo. 2s. 6d. 

HORACE. PartI. The Odes, Epodes, and Carmen Seecu- 
lare. With Notes. By F. W. Cornisu. M.A. Maps. Crown 8vo, 

EXERCISES IN ALGEBRA, by E. P. Rouss, M.A., and 
AsTHurn CocksHott, M.A. Crown 8vo. 8s. 

ee oe ARITHMETIC. By Rev. T. Darton, 
A. Crown 8vo. 

FELTOE (Rev. J. Tass) “Memorials of John Flint South, twice 
President of the Royal College of Surgeons. Portrait. Crown 8vo, Ts. 6d. 

FERGUSSON (Jamus). History of Architecture in all Countries 
from the Earliest Times. With 1,600 Illustrations. 4 Vols. Medium 8vo, 
Vols, I. & If. Ancient and Medieval. 688. 

III. Indian & Eastern. 42s. IV. Modern. 81a. 6d. 

FITZGERALD (Bishop). Lectures on Ecclesiastical History, 
including the origin and progress of the English Reformation, from 
Wicliffe to the Great Rebellion. Witha Memoir. 2 Vols. 8vo. 2)s, 
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FITZPATRICK (Witu1am J.). The Correspondence of Daniel 
O'Connell the L berator. Now first published, with a Memoir and 
Notes. Witha Portrait, 2 Vol+. Svo. 

FLEMING (Provrgssor). Student’s Manual of Moral Philosophy, 
With Quotations and References. Post 8vo. 7s. 6d. 

FLOWER GARDEN. By Rev. ‘Tos. James, Feap. 8vo. la. 


FORBES (Capr.). British Burma and ita People; Native 


Manners, Customs, and Religion Crown 8vo. 10s. 6d. 

FORD (Rronarp). Gatherings from Spain. Post 8vo. 8s. 6d. 
FORSYTH (Wi.usam). Hortensius; an Historical Essay on the 
Office and Duties of an Advocate. Illustrations. 8vo. 7:3. 6d. 
FRANCE (History or). (See ArntHuR—MarkHAM —SMITH — 

STUDENTS’— TOCQUEVILLE. } 
FRENCH IN ALGIEKS; The Soldier of the Foreign Legion— 
and the Prisoners ef Abd-el-Kadir. Post 8vo. 2s. 


FRERE (Sir Bartig). Indian Missions. Small 8vo. 2s. 6d. 
Missionary Labour in Eastern Africa. Crown 8vo. 5s. 


Bengal Famine. How it will be Met and How to 
” Prevent Future Famines in India. With Maps. Crown 8vo. 5s, 


(Mary). Old Deccan Days, or Hindoo Fairy Legends 
current in Southern India, with Introduction by Sir BarrLe FRERE. 
With 50 Iustrations. Post 8vo. 7s. 6d. 


GALTON (F.). Art of Travel; or, Hints on the Shifts and Con- 


trivances available in Wild Countmes. Woodcuts. Post 8vo. 7s 6d. 


GAMBIER PARRY (T.). The Ministry of Fine Art to the 
Happiness of Life. Revised Edition, with an Index. 8vo. 14s. 


GEOGRAPHY. [See Bunsury—Croxur— Rionarpson — SMITH 
—STuDENTS’.] 


GEOGRAPHICAL SOCIETY’S JOURNAL (1846 to 1881.) ; 
SUPPLEMENTARY PAPERS. 

Vol. I., Parti. Travels and Researches in Western China. By 
E. CoLBoRNE BABER Maps. Royal 8vo. 5s. 

Part 1.—1. Notes onthe Recent Geography of Central Asia; 
from Russian Sources. By E. DevMar Moraan. 2. Pro 
gress of Discovery on the Coasts of New Guinea. By C. B, 
MarkuaM With Bibliographical Appendix, by E. C. Rye. 
Maps. Royal 8vo. 5a. 

Part in.—1. Report on Part of the Ghilzi Country, &e. By 
Lieut. J. 8. Broaproor, 2. Journey trom Shiraz to Jashk. 
By J. R. Preece. Royal 8vo. 2°. éd. 

Part iv.—Geographical Education. By J. S. Keutiz. Royal 
8vo. 2s Gd. 

Vol. II., Part i.—1 Exploration in Southern and Sonth-western 
China, By ARCHIBALD R, CnqQuyoun, 2. B blioyraphy 
and Cartozrapby ot Hispaniola. By H. Lise Rorg, 
8. Explorations in Zanzibar Dominions by Lieut. Cuas, 
STEWART SMITH, R.N. hoyal8vo 2s. 6d. 


GEORGE (Ernest). The Mosel; Twenty Etchings. Imperial 4to, 42s. 
Loire and South of France; Twenty Etchings, Folio. 42s, 
GERMANY (History or). [See Marxnam. | 


GIBBON’S History of the Decline and Fall of the Roman Empire. 
Edited with notes by Mitman, GuizoTt, and Dr. Wu Suits. Maps. 
§ Vols. Svo. 60s. Student’s Edition. 7s. 6d. (See StcpENT’s,) 


GIFFARD (Epwarp). Deeds of Naval Daring; or, Anecdotes of 
the British Navy. Feap.8vo. 8s. 6d. 
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GILBERT (Josran). Landscape in Art: before the days of Claude 
and Salvator, With 150 Illustrations. Medium 8vo, 80s. 
GILL (Caprr.). The River of Golden Sand. A Jovrney through 


China to Burmah, Edited by E. C. Banter. With Memore by Col. 
Yur, C.B. Portrait, Map and Lilustrations. Post 8vo. 7s. 6d, 


——— (Mrs.). Six Months in Ascension. An Unscientific Ac- 
count of a Scientific Expedition. Map. Crown 8vo. 98 
GLADSTONE (W. E.). Rome and the Newest Fashions in 
Religion. Three Tracts. 8vo. 7s. 6d. 
Gleanings of Past Years, 1843-78. 7 Vols. Small 
8vo. 2s. 6d.each. I. The Throne, the Prince Consort, the Cabinet and 


Constitution, JI. Personal and Literary. I1lI Historical and Specu- 
lative. IV. Foreign. V.and VI Ecclesiastical. VII. Miscellaneous. 


GLEIG (G. R.). Campaigns of abe British Army at Washington 


and New Orleans. Post 8vo. 
Story of the Battle of Waterloo. Post 8vo. 38. 6d. 
Narrative of Sale’s Brigade in Affghanistan. Post 8vo. 2s. 
Life of Lord Clive. Post 8vo. 3s. 6d. 

Sir Thomas Munro. Post 8vo. 3s. 6d. 

GLYNNE (Sir Stepxen ). Notes on the Churches of Kent. With 
Preface by W. H. Gladstone, M.P. Illustrations. 8vo. 12s. 
GOLDSMITH’S (Ourver) Works. Edited with Notes by Pargr 

CUNNINGHAM. Vignettes. 4 Vols. 8vo. 80s. 

GOMM (F.M. Sirk Wm.). His Letters and Journals. 1799 to 
18156. Edited by F.C. CarrGomm. With Portrait. 8vo. 12s, 
GORDON (Siz Axex.). Sketches of German Life, and Scenes 

from the War of Liberation. Post 8vo. 8s. 6d 
(Lapy Durr), The Amber-Witch. Post 8vo. 2s. 
- The French in Algiers. Post 8vo. 2s. 
GRAMMARS, [See Curtrvs — Eron—Hati — Hurton—Kuixe 
Epwarp—LkaTHEs— MAETZNER—MATTHIA—SMITH. ] 


GRANVILLE (CaHarzes). Sir Hector’s Watch, 2s. 6d. 
GREECE (History or). [See Grorz—Smira—Sropenrs’. | 
GREY (Earz). Ireland: the Cause of its Present Condition. 


and the Measures proposed for its Improvement. Crown Svo. 3s. 6d. 


GROTE’S (Grorez) WORKS :— 


History or Greece. From the Earliest Times to the close 
of the generation contemporary with the Death of Alexander the Great. 
Cabinet Kdttion. Portrait and Plans. 12 Vols. Post S8vo. 4s. each. 


Puato, and other Companions of Socrates. 8 Vols. 8vo. 45s.; 
or, 8 New Edition, Edited by ALEXANDER Bain, 4 Vols. Crown 8vo. 
6s.each. (The Volumes may be had Separatecy). 

ARISTOTLE. 8vo. 123. 

Minor Worgs. Portrait. 8vo. 14s. 

Letters oN SwitzmRuaNyD IN 1847. 68. 

Persona Lirzs. Portrait. 8vo. 12s. 


GROTE (Mrs.). A Sketch. By Lany Eastiaxe. Crown 8vo. 62. 
GUILLEMARD (F. H.), M.D. The Cruise of the Marchesa to 


Kamschatka and New Guinea. With Notices of Formosa and Liu-kiu 
and variousjIsiands of the Malay Archipelago. With Maps and 150 
Illustrations 2 vols. 8vo, 42s. 
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HALL’S (T. D.) School Manual of English Grammar. With 
Illustrations and Practical Exercises. 12mo. 88 .6d. 


Primary English Grammar for Elementary Schools. 


With numerous Exercises, and graduated Parsing Lessons. 16mo. 1s. 


Manual of English Composition. With Copious Illustra- 
tions and Practical Exercises. 12mo. 8s. 6d. 


— Child's First Latin Book, comprising a full Practice of 
Nouns, Pronouns, and Adjectives, with the Verbs. 16mo. 2s. 


HALLAM’S (Hzxzy) WORKS :— 


Tue ConstitutionaL History or Enenanp, from the Acces- 
sion of Henry the Seventh to the Death of George the Second. Library 
Editwn, 8 Vols. 8vo. 80s. Oabinet Edition, 8 Vols. Post 8vo. 128. Stu- 
dent’s Edition, Post Svo. 7s. 6a. 

History oF Europe puRIng THE MrippLe Acgs. Library 
Eadttion, 8 Vols. Svo. 80s. Cabinet Hittwon, 38 Vols. Post Svo. 12s. 
Student's Edition, Post 8vo. 78. 6d. 

Literary History oF Evropge DURING THE 157TH, 16TH, AND 
17TH CentTourizs. Library Editwn, 3 Vols. Svo. 868. Cabinet Hatton, 
4Vols. Post 8vo,. 16s. 


-~— (Artur) Literary Remains; in Verse and Prose. 
Portrait. Feap.8vco. 3s. 6d. 


HAMILTON (Anprew). Rheinsberg : Memorials of Frederick the 


Great and Prince Henry of Prussia. 2 Vols. Crown 8vo. 21s. 
HART’S ARMY LIST. (Published Quarterly and Annually.) 


HAY (Sir J. H. Deummonp). Western Barbary, its Wild Tribes 
and Savage Animals. Post 8vo. 2s. 


HAYWARD (A.). Sketches of Eminent Statésmen and Writers, 
2 Vols. 8vo. 28s. 


The Art of Dining, or Gastronomy and Gastronomers, 
8vo. 2s. 


A Selection from the Correspondence ot the late 
Abraham Hayward, QC., edited with an Introductory account of Mr. 
Hayward’s Early Life. By H. E. Caguisix. 2 vols. Crown 8vo. 24s. 


HEAD’S (Sia Francois) WORKS :— 
Tae Royat Enainerr, Illustrations. 8vo. 12s. 
Lirgz or Srr Joun Burcoynzs. Post 8vo. 1s. 
Rapip JouRNEYS Ackoss THE Pampas. Post 8vo. Qs. 
Bussies FRoM THE BRUuNNEN. Illustrations, Post 8vo. 7s. 6d. 
Sroxrers axp Poxrsrs; or, the L.and N. W.R. Post 8vo. 2s. 


HEBER’S (Bisuor) Journals in India. 2 Vols. Post 8vo. 7s. 
Poetical Works. Portrait. Fecap. 8vo. 38s. 6d. 
HERODOTUS. A New English Version. Edited, with Notes 


and Essays by CANON RAWLINSON, Sik H. RAWLINGON and S:n J. G. 
WILxkInson. Maps and Woodcuts. 4 Vols. 8vo. 48s. 


HERRIES (Rr. Hon. Jonny). Memoir of his Public Life. 
By his Son, Edward Herries,C.B. 2 Vols. 8vo. 24s. 


HERSCHEL’S (Caromune) Memoir and Correspondence, By 
Mrs, Jonny HersoueLt. With Portrait. Crown 8vo, 7s. 6d. 
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FOREIGN HAND-BOOKS. 


HAND-BOOK—TRAVEL-TALK. English, French, German, and 
Italian. New and Revised Edition. 18mo. 8s. 6d. 
DICTIONARY: English, French, and German. 
Containing all the words and idiomatic phrases likely to be required by 
atraveller. Boundin leather. 16mo. 6s. 


HOLLAND AND BELGIUM. Mapand Plans. 63. 


NORTH GERMANY and THE RHINE, — 
The Black Forest, the Hartz, Thliringerwald, Saxon Switzerland, 
Rtigen, the Giant Mountains, Taunus, Odenwald, Eleass, and Loth- 
ringen. Map and Plans. Post 8vo. 10s, 
SOUTH GERMANY, — Wurtemburg, Bavaria, 
Austria, Styria, Salzburg, the Alps, Tyrol, Hungary, and the Danube, 
from Ulm to the Black Sea. Maps and Plans. Post 8vo. 10s. 
SWITZERLAND, Alps of Savoy, and Piedmont. 
{n Two Parts. Mapsand Plans. Post 8vo. 10s. 


FRANCE, Part I. Normandy, Brittany, the French 


ete the Loire, Seine, Garonne, and Pyrenees. Maps and Plans. 
8 


. 6d. 

——_—__——-FRANCE, Part II. Central France, Auvergne, the 
Cevennes, Burgundy, the Rhone and Saone, Provence, Nimes, Arles, 
Marseilles, the French Alps, Alsace, Lorraine, Champagne, &c. Maps 
and Plans. Post 8vo. 7s. 6d. 


MEDITERRANEAN — its Principal _Islanda, 


Cities, Seaports, Harbours, and Border Lands. For Travellers and 
Yachtsmen, with nearly 60 Maps and Plans. Post 8vo. 20a. 


ALGERIA AND TUNIS, Algiers, Constantine, 
Oran, the Atlas Range. Maps and Plans. Post 8vo. 10s. 

PARIS, and Environs. Maps and Plans. 3s. 6d. 

SPAIN, Madrid, The Castiles, The Basque Provinces, 
Leon, The Asturias, Galicia, Estremadura, Andalusia, Ronda,,Granada, 


Murcia, Valencia, Catalonia, Aragon, Navarre, The Balearic Islands, 
&c.&c. Mapsand Plans. Post 8vo. 


PORTUGAL, Laissor, Oporto, Cintra, Mafra, 
Madeira, the Azores, and the Canary Islands, &c. Map and Plan. 
Post 8vo. 12s. 


NORTH ITALY, Tarin, Milan, Cremona, the 


Italian Lakes, Bergamo, Brescia, Verona, Mantua, Vicenza, Padua, 
Ferrara, Bologna, Ravenna, Rimini, Piacenza, Genoa, the Riviera, 
Venice, Parma, Modena, and Romagna. Mapsand Plans. Post 8vo, 10, 


CENTRAL ITALY, Florence, Lucca, Tuscany, The 
Marshes, Umbria, &c. Mapsand Plans. Post 8vo. 10s. 
ROME anp 11s Environs. 50 Maps and Plans. 102. 


SOUTH ITALY, Naples, Pompeii, Herculaneum, 
and Vesuvius. Mapsand Plans. PostSvo. 10s. 


NORWAY, Christiania, Bergen, Trondhjem. The 
Fjeldsand Fjords. Maps and Plans. Post 8vo. 9s. 

SWEDEN, Stockholm, Upsala, Gothenburg, the 
Shores of the Baltic, &c. Maps and Plain. Post 8vo. 6s. 
DENMARK, Sleswig, Holstein, Copenhagen, Jut- 
land, Iceland. Mapsand Plans. Post 8vo. 6s. 


RUSSIA, Sr. Persrspure, Moscow, Ponamp, and 
FomaxD, Mapsand Plans Post Svo, 18s. 
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HAND-BOOK—-GREECE, the Ionian Islands, Athens, the Pelopon- 
nesus, the Islands of the Acgean Sea, Albania, Thessaly, Macedonia, 
&c. In Two Parts. Maps, Plaos, and Views. Post 8vo. 24s. 


TURKEY IN ASIA—Consrayrinopiz, the Bos 


borus, Dardanelles, Brousa, Plain of Troy, Crete, Cyprus, Smyrnay 
phesus, the Seven Churches, Coasts of the Biack Sea, Armenia 
Euphrates Valley, Route to India, &c. Maps and Plans. Post 8vo. 15s 


EGYPT, The Course of the Nile through Egypt 
and Nubia, Alexandria, Cairo, Thebes, Suez Canal, the Pyramids, 
Sinai, the Fyoom, &c. Mapsand Plans. Post 8vo. 158. 


HOLY LAND—Synia, Parxstinz, Peninsula of 
Sinai, Edom, Syrian Deserts, Petra, Damascus; and Palmyra, Maps 
and Plans, Post 8vo. 20s. 
*,* Map of Palestine. Inacase, 12s, 


BOMBAY —Poonah, Beejapoor, Kolapoor, Goa, 
Jubulpoor, Indore, Surat, Baroda, Ahmedabad, Somnauth, Kurrachee, 
&c. Map and Plans. Post 8vo. 15s. 


MA DRAS—Trichinopoli, Madura, Tinnevelly,Tuti- 
corin, Bangalore, Mysore, The Nilgiris, Wynaad, Ootacamund, Calicut, 
Hyderabad, Ajanta, Elura Caves, &c. Mapsand Plans. Post 8vo. 15s. 


BENGAL — Calcutta, Orissa, British Burmah, 
Rangoon, Moulmein, Mandalay, Darjiling, Dacca, Patna, Benares, 
N-W. Provinces, Allahabad, Cawnpore, Lucknow, Agra, Gwalior, 
Naini Tal, Delhi, &c. Maps and Plans, Post 8vo. 20s. 


—— THE PANJAB—Amraoti, Indore, Ajmir, Jaypur, 
Rohtak, Saharanpur, Ambala, Lodiana, Lahore, Kulu, Simla, Sialkot, 
Peshawar, Rawul Pindi, Attock, Karachi, Sibi, &c. Maps. 15s. 








ENGLISH HAND-BOOKS. 
HAND-BOOK—ENGLAND AND WALES. An Alphabetical 


Hand-Book. Condensed into One Volume for the Use of Travellers. 
With a Map. Post 8vo. 


LONDON. Mapsand Plans. 16mo. 38e. 6d. 
ENVIRONS OF LONDON within a circuit of 20 
miles. 2 Vols. Crown 8vo. 215. 
ST. PAUL’S CATHEDRAL. 20 Woodcuts. 10s. 6d. 
EASTERN COUNTIES, Chelmsford, Harwich, Col- 
chester, Maldon, Cambridge, Ety, Newmarket, Bury St. Edmunds, 


Ipswich, Woodbridge, Felixstowe, Lowestoft, Norwich, Yarmouth, 
Cromer, &c. Mapand Plans. Post 8vo. 12s. 


CATHEDRALS of Oxford, Peterborough, Norwich, 
Ely, and Lincoln. With 90 Illustrations. Crown 8vo. 21s. 


KENT, Canterbury, Dover, Ramsgate, Sheerness, 
Rochester, Chatham, Woolwich. Maps and Plans. Post 8vo. 7s. 6d, 


SUSSEX, Brighton, Chichester, Worthing, Hastings, 
Lewes, Arundel, &c. Mupsand Plans. Post 8vo. 6s. 


SURREY AND HANTS, Kingston, Croydon, Rei- 
gate, Guildford, Dorking, Winchester, Southampton, New Forest, 
ortamouth, IsLE OF WIGHT, &c. Mapsand Plans. Post Svo. 
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HAND-EOOK—BERKS, BUCKS, AND OXON, Windsor, Eton, 


Reading, Aylesbury, Uxbridge, Wycombe, Henley, Oxford, Blenheim, 
the Thames, &c. Maps and Plans. Post 8vo. 9s. 


WILTS, DORSET, AND SOMERSET, Salisbury, 


Chippeuham, Weymouth, Sherborne, Wells, Bath, Bristol, Taunton, 
&. Map. Post 8vo. 123. 


DEVON, Exeter, Ilfracombe, Linton, Sidmouth, 


Dawlish, Teignmouth, Plymouth, Devonport, Torquay. Maps and Plans, 
Post Svo. 7s. 6d. - 


—-—_—_———— CORNWALL, Launceston, Penzance, Falmouth, 
the Lizard, Land’s End, &. Maps. Post 8vo. 68. 


CATHEDRALS of Winchester, Salisbury, Exeter, 
Wells, Chichester, Rochester, Canterbury, and St. Albans. With 180 
Illustrations. 2 Vols. Crown 8vo 86s. St. Albans separately. 6s. 


GLOUCESTER, HEREFORD, ayn WORCESTER, 
Cirencester, Cheltenham, Stroud, Tewkesbury, Leoninster, Ross, Mal- 
vern, Kiddermiuster, Dudley, Evesham, &c. Map. Post 8vo. 9s. 


CATHEDRALS of Bristol, Gloucester, Hereford, 
Worcester, and Lichfield. With 50 Illustrations. Crown 8vo. 16s, 


NORTH WALES, Bangor, Carnarvon, Beaumaris, 
Snowdon, Llanberis, Dolgelly, Conway, &c. Maps. Post 8vo. 7s. 


SOUTH WALES, Monmouth, Llandaff, Merthyr, 


Vale of Neath, Pembroke, Carmarthen, Tenby, Swansea, The Wye, &c, 
Map. Post 8vo. 7s. 


CATHEDRALS OF BANGOR, ST. ASAPH, 
Llandaff, and St. David’s. With Illustrations. Post Svo. 165s. 


NORTHAMPTONSIIIRE AND RUTLAND~— 


Northampton, Peterborough, Towcester, Daventry, Market Har- 
borough, Kettering, Wellingborough, Thrapston, Stamford, Uppiag- 
ham, Oakham. Maps. Post 8vo. 7s. 6d. 


DERBY, NOTTS, LEICESTER, STAFFORD, 


Matlock, Bakewell, Chatsworth, The Peak, Buxton, Hardwick, Dove Dale, 
Ashborne, Southwell, Mansfield, Retford, Burton, Belvoir, Melton Mow- 
bray, Wolverhampton, Lichfield, Walsall, Tamworth. Map. Post 8vo. 9s, 


SHROPSHIRE anv CHESHIRE, Shrewsbury, Lud- 


low, Bridgnorth, Oswestry, Chester, Crewe, Alderley, Stockport, 
Birkenhead. Maps and Plans. Post 8vo. 6s. 


LANCASHIRE, Warrington, Bury, Manchester, 
Liverpool, Burnley, Clitheroe, Bolton, Blackburne, Wigan, Preston, Roch- 
dale, Lancaster, Southport, Blackpool, &c, Maps & Plans, Post8vo.7s. 6d, 


YORKSHIRE, Doncaster, Hull, Selby, Beverley, 
Scarborough, Whitby, Harrogate, Ripon, Leeds, Wakefield, Bradford, 
Halifax, Huddersfield, Sheffield Mapand Plans. Post 8vo. 12s, 


CATHEDRALS of York, Ripon, Durham, Carlisle, 
Chester, and Manchester. With 60 Illustrations, 2 Vols. Cr. 8vo. 21s. 


DURHAM anv NORTHUMBERLAND, New- 
castle, Darlington, Stockton, Hartlepool, Shields, Berwick-on-Tweed, 
Morpetb, Tynemouth, Coldstream, Alnwick, &c. Map, Post 8vo. 9¢, 
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HAND-BOOK—SCOTLAND, Edinburgh, Melrose, Kelso,Glasgow, 
Bumfries, Ayr, Stirling, Arran, The Clyde, Oban, Inverary, Loch 
Lomond, Loch Katrine and Trossachs, Caledonian Canal, Inverness, 
Perth, Dundee, Aberdeen, Braemar, Skye, Caithness, Ross, Suther- 


land, de. Maps and Plans. 


Post 8vo. 9s. 


IRELAND, Dublin, Belfast, the Giant’s Cause- 
way, Donegal, Galway, Wexford, Cork, Limerick, Waterford, Killar- 


ney, Bantry, Glengariff, &c. 
HOLLWAY (J. G.). 


Maps and Plans. 
A Month in Norway. Feap. 8vo. 2s. 


Post 8vo. 108. 


HONEY.BEE. By Rev. Tuomas Jamus. Feap. 8vo. Ia, 





HOOK (Dsay). 


Clergymen and Studentsa, 


(Tuxopors) Life. By J. G. Looxwarr. 


Church Dictionary. 
New Edition, thoroughly revised. Edited by 


Feap. 8vo. Is. 
A Manual of Reference for 


Wa ttTeEr Hook, M.A.,and W.R. W.SrErPHENS, M.A. Med. S8vo. 21s 


HOPE (A. J. Berxsrorp). 


Worship in the Church of England, 


8vo, 98.;0r, Populur Selections from, 8vo, 2s. 6d. 


WorsHiP AND ORDER. 


With 100 Woodcuts. 
[See Eron. ] 


HOSACK (Joux). 





8vo. 9s. 
HOPE-SCOTT (Jamzs), Memoir. 
HORACE: a New Edition of the Text. 


Crown 8vo. 


[See OnnsBr.] 


Edited by Duan MriLman. 
7s. 6a. 


The Rise and Growth of the Law of Nations: as 


established by general usage and by treaties, from the earliest times 


to the Treaty of Utrecht. 8vo. 


12s. 


HOUGHTON’S (Lorp) Monographs, Personal and Social. With 


Portraits. 





trait. 2 Vols. 


Crown 8vo. 10s. 6d. 
PorticAL Works. 
Feap.8vo. 12s. 


Collected Edition. With Por- 


HOME AND COLONIAL LIBRARY. A Series of Works 
adapted for all circles and classes of Readers, having been selected 


for their acknowledged interest, and ability of the Authors, 
Published at 2s, and 8s. 6d. eac 


heads as follows :— 


Post 8vo. 
, and arranged under two distinctive 


CLASS A. 


HISTORY, BIOGRAPHY, 


1, SIEGE OF GIBRALTAR. By 
JOHN DRINKWATER. 28, 

2. THE AMBER-WITCH. By 
Lapy Durr Gorpon. 2s. 

8 CROMWELL AND BUNYAN. 
By Roserr Sourney. 22. 

4 LIFE or S1zr FRANCIS DRAKE. 
By Jon» Barrow. 28. 

6. CAMPAIGNS AT WASHING- 
TON. By Rev. G.R.Gurra. 22. 

6. THE FRENCH IN om vat 
By Lavy Durr Gorpox 2s. 

7. THE FALL OF THE JESUITS. 


8 LIVONIAN TALES. 2. 
9. LIFE OF CONDE. By Lorp Ma- 


Bon 8s, 6d 
10. SALE’S BRIGADE. By Ray. 
G.B.Guzia. 2s. 


AND HISTORIC TALES. 


11. sag SIEGES OF VIENNA, 
By Lorp ELLESMERE. 238. 

12. THE WAYSIDE CROSS. By 
Carr. Mitman. 2s, 

18. SKETCHES or GERMAN LIFE. 
By Srz A. Gorpon. 8s. 6d. 

14, THE BATTLE or WATERLOO, 
By Rev. G.R. Guuie. 8s. 6d. 

15. AUTOBIOGRAPHY OF STEF. 
FENS. 22. 

16. THE BRITISH POETS. By 
THomas CamPBELL 8s. 6d. 

17. HISTORICAL areal By 
Logp Manon. 8s. 6d. 

18. LIFE OF LORD CLIVE. By 
Rev. G. R. Gugie. 8s. 6d. 

19. NURTH -WESTERN RAIL- 
WAY. By Srp F.B.Heap 2. 

20. LIFE OF MUNRO. By Rsv. G, 
R. Guzia. - 6d, 
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CLASS B. 
VOYAGES, TRAVELS, AND ADVENTURES. 


1. BIBLE IN SPAIN. By Groner 
Bogrow. 8s. 6a. 

2. GYPSIES or SPAIN. By Grorar 
Borrow. 8a. 6d. 

8&4. JOURNALS IN INDIA. By 
Bisnop HeresrR 2 Vols. 7s 

5. TRAVELS in THE HOLY LAND 
By [nny and MANnGLEs. 2s. 

6 MORVUCCO AND THE MOORS 
By J. Drummoxp Hay. 2s. 

7. LETTERS FROM tas BALTIC 
By A Lapy. 2s, 

8& NEW SOUTH WALES. By Maps. 
MEREDITH. 2s. 

9. THE WEST INDIES. By M.G. 


LEwis. 28. 

10 SKETCHES OF PERSIA. By 
Sm Jonw MaLocoum. 8s. 6d. 

11. MEMOIRS OF FATHER RIPA 


2s. 
12 &13. TYPEE AND OMOO. By 
Hermans MELVILLE. 2 Vols. 7s. 
14. MISSIONARY LIFE IN CAN- 
ADA. By Rev.J. ABBOTT. 22, 


15. LETTERS FROM MADRAS. By 
A Lavy. 2s, 

16. HIGHLAND SPORTS. By 
CHARLES 8T. Jonny. 8s. 6d, 

17. PAMPAS JOURNEYS. By 
F.B. Head, 2a. 

18, GATHERINGS FROM SPAIN 
By Ricnarp Forp. 83s. 6d, 

19. THE KIVER AMAZON. By 
W.H. Epwarps. 2s. 

20. MANNERS & CUSTOMS OF 
INDIA. By Rav.C. AoLanp. 3s. 

21. ADVENTURES IN MEXICO. 
By G. F. Roxrow. 8s. 6d. 

22. PORTUGAL AND GALICIA. 
By Lorp Carnarvon. 8s 64. 

23. BUSH LIFE IN AUSTRALIA, 
By Rev. H. W. Hayearrs. 2s. 

2. THE LIBYAN DESERT. By 
BaYLsE 8T. JOHN, 2s. 

25. a LEONE. By A Lapy. 


*,* Each work may be had separately. 


HUBNER (Baron von). 


A Voyage through the British Empire; 


South Africa, Australia, New Zealand, The Straits Settlements, India, 


the South Sea Islands, California, Oregon, Canada, &c. 


2 Vols. Crown 8vo. 24s 


HUHN (A. Von). 


With a Map. 


The Struggle of the Bulgarians for National 


Independence: A History of the War be'ween Bulgaria and Servia 


in 1885, under PrincE ALEXANDER. 
A History of England, from the inva- 


HUME (The Student's). 


With Map. Crowu 8vo. 9s. 


sion of Julius Cesar to the Revolution of 1688. New Edition, revised, 

corrected, and continued to the Treaty of Berlin, 1878. By J. 8. 

Brewer, M A. With 7 Coloured Maps & 70 Wondeuta, Post 8vo. 78. 6d, 
* 


Sold also in 3 parts. 
England’s Chronicle in Stone: 


HUNNEWELL (Jamzs F.). 


Price 2s 6d each. 


Derived from Personal Observations of the Cathedrals, Churcnes, 
Abbeys, M -nasteries, Castles, and Palaces, made in Journeys through 


the Imperial Isiand. With Illustrations. 
Dog Breaking, with Odds and Ends for 


HUTCHINSON (Gzn.). 


Medium 8v0, 24s. 


those who love the Dog and the Gun. With 40 Hlustrations. Crown 


8vo. 7s. 6d. 


*.* A Summary of the Rules for Gamekeepers. ts, 


HUTTON (H.£.). Principia Greca; an Introduction to the Study 
of Greek. Comprehending Grammar, Delectus, and Exercise-book, 


with Vocabularies. 
(J AMES), 


Sixth Editon. 
James and Philip van Artevelde. 


12mo. 8s. 6d. 


Two 


remarkable Episodes in the annals of Flanders: with a description of 


the state of Society in Flanders in the 14th Century. 
HYMNOLOGY, Diorronary or. 


Cr. 8vo. 108. 6¢. 


[See Jutran. ] 


ICELAND. [See Corzs—Dourreriy.) 


INDIA. 


MownIER WILLIAMS—LYALL. ] 


INGE (Wm. Rawr). 


Ciowa 8vo, 6s. 


[See Ex.painstons — Hanp-sooxk — Smita- Tempus - 


Society in Rome under the Ceexars. 


IRBY AND MANGLES’ Travels in Egypt, Nubia, Syria, and 


the Holy Land. 
IRELAND. [See Gazy.] 


Post S8vo. 2s. 


18 LIST OF WORKS 


JAMES (F. 1.). The Wild Tribes of the Soudan: with an account 
of the route trom Wady Halfah to Dongola and Berber. With 
Chapter on the Condition of the Soudan, by Sin 8. Baker. Map and 
lltustrations. Crown 8vo. 7s. 6d. 

JAMESON (Mrs.). Lives of the Early Italian Painters— 


and the Progress of Painting in Italy—Cimabue to Bassano. With 
60 Portraits Post 8vo, 12s, 


JAPAN. [See Brap—Movunsrx—Reep. | 


JENNINGS (Louis J.), Rambles among the Hills in the Peak 
of Derbyshire and on the South Downs. With sketches of people by 
the way. Whth 23 Illustrations. Crown 8vo, 12s, 

Field Paths and Green Lanes: or Walks in Surrey 
and Sussex. Popular Edition, With Illustrations. Crown 8vo. 6a. 

JERVIS (Rev. W. H.). The Gallican Church, from the Con- 
cordat of Bologna, 1516, to the Revolution. With an Introduction. 
Portiaits, 2 Vols. 8vo. 288. 

JESSE (Epwarp). Gleanings in Natura] History. Fep.8vo. 3s. 6d. 

JOHNSON’S (Dr. Samunt) Life. [See Boswext.] 


JULIAN (Rev. Jonn J.). A Victionary of Hymnology. <A 
Companion to Existing Hymn Books, Setting forth the Origin and 
History of the Hymns contained in the Principal Hymnals, with 
Notices of their Authors. Medium 8vo, [In the Press. 

JUNIUS’ Hanvwartine Professionally investigated. Edited by the 
Hon. E. Twisteroxr. With Facsimiles, Woodcuts, &c. 4to. £3 8a. 


KERR (Rost). The Consulting Architect: Practical Notes on 
Administrative Difficulties. Crown 8vo, 98. 


KING EDWARD Virs’s Latin Grammar. 12mo. 82. 6d. 
———_—__________—__—_——. First Latin Book. 12mo. 2s. 6d. 
KIRK (J. Fostzr). History of Charles the Bold, Duke of Bur- 
gundy. Portrait. 8 Vols. 8yvo. 45s. 
KIRK ES’ Handbook of Physiology. Edited by W. Morranz 
Baker and V. D. Harris. With 500 Ilustrations. Post 8vo. 14s. 
KUGLEhk’S HANDBOOK OF PAINTING.—The Italian Schools. 
A New Edition, revi-ed, incorporat ng the results of all the most recent 
discoverics, By Sir A. Henny Layarp. With 200 Illustrations. 2 vols. 
Crown 8vo. va. 
—_—_—__—_-——— The German, Flemish, and 
Dutch Schools. Revised. By J. A. Crows. With 60 Illustrations. 
2 Vols. Orown 8vo. 24s. 
LANE (E. W.). Account of the Manners and Customs of Modern 
Egyptians. With Illustrations, 2 Vols. Post 8vo. 12s. 
LAWLESS (Hon. Eminy). Major Lawrence, F.L.S.: a Novel 
8 Vols. Crown 8vo. 8ls, 6d. 
LAYARD (Sir A. H.). Nineveh and its Remains. With Ilustra- 
tions. Post 8vo. 7s 6d. 
Nineveh and Babylon: Discoveries in the Ruins, 
with Travels in Armenia, Kurdistan, &c. Illustrations, Post 8vo. 78.64. 
Early Adventures in Persia, Babylonia, and Susiana, 
including a 1esidence among the Hakhtiyari and other wild tribes, 


before the discovery of Nineveh, Portrait, Illustrations and Maps. 
2 Vols. Crown 8vo, 24s. 


LEATHES (Stamuzy). Practical Hebrew Grammar. With the 
Hebrew Text of Genesis i—vi., and Psalms i.—vi. Grammatical. 
Analysis and Vocabulary. Post 8vo. 7s. 6d. 

LENNEP (Rev. H. J. Van). Missionary Travels in Asia Minor. 


‘With Illustrations of Biblical History and Archsology. Map and 
‘Woodcuts, 2 Vola, Post 8vo. 24s. 
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LENNEP. Modern Customs and Manners of Bible Lands, in 
Illustration of Scripture. Maps and Illustrations. 2 Vols. Svo. 21s. 
LESLIE (C. R.). Handbook for Young Painters, Illustrations. 

Post 8vo. 7s. 6d. 

LETO (Pomponio). Eight Months at Rome during the Vatican 
Council. 8vo. 128. 

LETTERS From 188 Battio. By Lapy Eastuaks. Post 8vo. 2s. 

—_—_—________-— Mapras. By Mrs Martianp. Post 8vo. 2a. 

————_—_—_—_—_———- Sinrna Laone. By Mrs. MELVILLE. 3s. 6d. 

LEVI (Laonz). History of British Commerce; and Economic 
Progress of the Nation, from 1763 to 1873. Svo. 18s. 

The Wages and Earnings of the Working Classes 
in 1888-4. 8vo. 3s. 6d. 

LEX SALICA; the Ten Texts with the Glosses and the Lex 
Emendata. Synoptically edited by J. Ht. Hessets. With Notes on 
thefrankish Words 1n the Lex Salica by H. Kexn, of Leyden. 4to. 42s. 

LIDDELL (Dean). Student’s History of Rome, from the earliest 
Times to the establishment of the Empire. Woodcuts Post 8vo. 7a. 6d. 

LINDSAY (Lorp). Sketches of the History of Christian Art. 

New Edition. 2 Vols. Crown 8vo. 24s. 

LISPINGS from LOW LATITUDES; or, the Journal of the Hon. 
ImpulsiaG ushington. Edited by Loe Durrekin. With 24 Plates. 4to. 21s. 

LIVINGSTONE (De). First Expedition to Africa, 1840-56. 
Illustrations. Post 8vo. 7s. 6d. 

Second Expedition to Africa, 1858-64. IlLlustra- 
tions. Post 8vo. 7s. 6d. 

- Last Journals in Central Africa, from 1865 to 
his Death. Continued by a Narrative of his last moments and sufferings. 
By Kev. Horace WALLER. Maps and Illustrations. 2 Vols. 8vo. 16s. 
Personal Life. By Wm. QG. Blaikie, D,D. With 

Map and Portrait. 8vo. 68. 
LIVINGSTONIA. Journal of Adventures in Exploring Lake 


Nyassa, and Establishing a Missionary Settlement there. By E. D, 
Yoouna, R.N. Maps. Post 8vo. 7s. 6d, 


LIVONIAN TALES. By the Author of “ Letters from the 
Baltic.” Post 8vo. 2s. 

LOCKHART (J. G.). ‘Ancient Spanish Ballads. Historical and 
Romantic. Translated, with Notes. Illustrations, CrowuS8vo. 5a. 


Life of Theodore Hook. Feap. 8vo. 1s. 


LONDON: its History, Antiquarian and Modern. Founded on 
the work by the late Peter Cunningham, F.S A. A new and thoroughly 
revised edition. By James Tuorng, F.S.A. and H. B. WuHeaTvey. 
Fine library edition, on laid paper. 8 Vols. Royal 8vo. 


LOUDON (Mrs.). Gardening for Ladies. With Directions and 
Calendar of Operations for Every Month. Woodcuts. Feap. 8vo. 88. 6d. 

LUTHER (Martin). The First Principles of the Keformation, 
or the Ninety-five Theses and Three Primary Works of Dr, Martin 
Luther. Portrait. 8vo. 12s. 

LYALL (Sir Aurrep C.), K.C.B. Asiatic Studies; Religious and 
Social. 8vo. 128, 

LYELL (S812 CuHanuas). Student’s Elements of Geology. A new 
Edition, entirely revised by Prorzsson P. M. Duxodamw, F.R.S. With 
600 Illustrations. Post Svo. 9s. 

Life, Letters, and Journals. Edited by his sister-in-law, 

Mas. LYELL. With Portraits, 2 Vols. Svo. 80s. 
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LYELL (K.M.). Handbook of Ferns, Post 8vo. 7s. 6d. 


LYNDHURST (Lorn). [See Marrr.] 
LYTTON (Lorp). A Memoir of Julian Fane. Portrait. Post 


8vo. 5s. 

M°CLINTOCK (Sire L.). Narrative of the Discovery of the 
Fate of Sir John Franklin and his Companions in the Arctic Seas, 
With Illustrations. Post 8vo. 7s. 6d. 

MACDONALD (A). Too Late for Gordon and Khartoum. The 
Testimony ofan Independent Eye-witness of the Heroic Efforts for 
thei: Rescue and Relief. With Maps and Plans. 8vo. 12s. 

MACGREGOR (J.). Rob Roy on the Jordan, Nile, Red Sea, Gen- 
nesareth, &e, A Canoe Cruise in Palestine and Egypt and the Waters 
of Damascus. With 70 Illustrations, Crown 8vo. 7s. 

MAETZNER’S Enerish Grammar. A Methodical, ‘Analytical, 
and Historical Treatise on the Orthography, Prosody, Inflections, and 
Syntax, By Cuan J. Greece, LL.D. 8Vols. 8vo. 36s. 

MAHON (Lorn). [See Stanuorn. ] 

MAINE (Siz H. Sumner). Ancient Law: its Connection with the 
Early History of Society, and its Relation to Modern Ideas. Svo. 12s. 

-—__—- Village Communities in the East and West. 8vo. 12s, 

——_——— Early History of Institutions. 8vo. 12s. 

—_—_——— Dissertations on Early Law and Custom. Chiefly 
Selected from Lectures delivered at Oxford. S8vo. 12s. 

Pepular Government; Four Essays. I.—Prospects 


of Popular Government. II. ” Nature of Democracy. III.—Age of 
Progress. IV.—Constitution of the United States. 8vo. 12s, 


MALCOLM (Sin Jonn). Sketches of Persia. Post 8vo. 8a. 6d, 

MALLOCK (W. H.). Property and Progress : or, Facts against 
Fallacies. A brief Enquiry into Contemporary Social Agitation in 
England. Post 8vo. 6s. 

MANSEL (Dean). Letters, Lectures, and Reviews. 8vo. 12s. 

MARCO POLO. [See Yue]. Maps and Illustrations, 2 Vols. 
Medium 8vo, 63s. 

MARKHAM (Mrs.). History of England. From the First Inva- 
sion by the Romans, continued down to 1880. Woodcuts. 12mo. 8s. 6d. 

History of France. From the Conquest of Gaul by 

Julius Cesar, continued down to 1878. Woodcuts. 12mo. 8s. 6d. 

History of Germany. From its Invasion by Marius, 

continued down to the completion of Cologne Cathedral. Woodcuts. 


12mo. 8s. 6d. 
(Cuzmznts R.). A Popular Account of Peruvian Bark 


and its introduction into British India. With Maps. Post8vo. 14s, 
MARSH (G. P.). Student's Manual of the English Language, 
Edited with Additions. By Dn. Wm. Smits. Post S8vo. 7s. 6d. 
MARTIN (Sin Tuxopvorz). Life of Lord Lyndhurst. With 
Portraits. S8vo. 16s. 
MASTERS in English Theology. Lectures by Eminent Divines. 
With Introduction by Canon Barry. Post 8vo. 7s, 6d. 
MATTHIA’S Greek Gramman. Abridged by Bromyrex. 
Revised by E.8. CRookE. 12mo. 4s, 
ange _ Actions, and Writings of Wellington. 


MELVILLE t (Huascann). Marquesas and South Sea Islands. 


2 Vols. Post 8vo. 7s. 
MEREDITH (Mas. Coanuzs). Notes and Sketches of New South 


Wales. Post 8vo. 2s. 
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MEXICO. [See Brocktanurst—Rvxror. | 


MICHAEL ANGELO, Sculptor, Painter, and Architect, His Life 
and Works. By C. Hraty Wiuson. Illustrations. 8Svo. 1658. 
MILLER (Wu.). A Dictionary of English Names of Plants 


applied among English-speaking People to Plants, Trees, and Shrubs. 
In Two Parts. Latin-English and English-Latin. Medium 8vo. 12s. 


MILMAN’S (Dean) WORKS :-— 
History or rue Jews, from the earliest Period down to Modern 
Times, 8 Vols. Post 8vo. 12s. 
Earty Curistraniry, from the Birth of Christ to the Aboli- 
tion of Paganism in the Roman Empire. 8 Vols. Post8vo. 128. 
Latin CHRISTIANITY, including that of the Popes to the 
Pontificate of Nicholas V. 9 Vols. Post 8vo. 36s. 
Hanpsook to Sz. Pavri’s CarHepRaL. Woodcuts. 10s. 6d. 
Quintr Horatir Fuacor Opzra. Woodcuts. Sm. 8vo. 7s. 6d. 
Fat or JenusaLum, Feap. 8vo. la. 
(Capt, E. A.) Wayside Cross. Post 8vo. 28. 
(BisHor, D.D.,) Life. With a Selection from his 
Correspondence and Journals. By his Sister. Map. 8vo. 12s. 
MILNE (Davin, M.A.). A Readable Dictionary of the English 
Language. Crown 8vo. 
MINCHIN (J. G.). The Growth of Freedom in the Balkan 
Peninsula, An Historical, Descriptive Account of Montenegro, Bosnia, 
Servia, Bulgaria, and Greece. Witha Map. Crown 8vo. 10s. 6d. .« 
MIVART (Sr. Groner). Lessons from Nature; as manifested in 
Mind and Matter. 8vo. 15s. 
The Cat. An Introduction to the Study of Backboned 
Animals, especially Mammals, With 200 Illustrations. Medium 8vo. 80s. 
MOGGRIDGE (M. W.). Method in Almsgiving. A Handbook 
for Helpers. Post 8vo. 8s, 6d. 
MONTEFIORE (Srr Moszs). Selections from Letters and 
Journals. By LuciEN Wo.LF. With Portrait. Crown 8vo. 10s. 6d. 
MOORE (Tuomas). Life and Letters of Lord Byron. [See Brxon. ] 
MOTLEY (J. L.). History of the United Netherlands: from the 
Death of William the Silent to the Twelve Years’ Truce, 1609. Portraite. 
4 Vols. Post 8vo. 6s. each. 
-~—— Life and Death of John of Barneveld. 
With a View of the Primary Causes and Movements of the Thirty Years 
War. Illustrations. 2 Vols. Post 8vo. 12s. 
MOZLEY (Canon). Treatise on the Augustinian dogtrine of 
Predestination, with an Analysis of the Contents. Crown 8vo. 98. 


MUNRO’S (Genzrat) Life and Letters. By Rev. G. R. Guzie. 


Post 8vo. 8s. 6d. 

MUNTHE (Axe), Letters from a Mourning City. Naples dur- 
ing the Autumn of 1884. Translated by Mauve VaLeRIce WHITE, 
With a Frontispiece. Crown 8vo. 6a. 

MURCHISON (Sin Ropgricx), And his Contemporaries. By 
APROHIBALD GEIKIE. Portraits. 2 Vols. 8vo. 80s. 

MURRAY (A. 8.). A History of Greek Sculpture from the 
Earliest Times. With 180 Illustrations. 2 Vols, Royal 8vo, 52s. 

MURRAY’S MAGAZINE, A New Home and Culonial Monthly 
Periodical. 1s. Vol. I, Jan.— June, 1887. Vol. II, July—December, 
1887. Now ready. 8vo. 7s. 6d. each. 
*," Forwarded Monthly on receipt of an annual subscription of 18s, 
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MUSTERS’ (Capr.) Patagonians; a Year's Wanderings over 
Untrodden Ground from the Straits of Magellan to the Rio Negro. 
Illustrations, Post 8vo. 7s, 6d. 

NADAILLAC (Marquis pz). Prehistoric America. Translated 
by N D’Anvers. With Illustrations. 8vo. 16s. 

NAPIER (Generat Sir CuHarizs) His Life. By the Hon. 
Wm. Napier Bruce. With Portraitand Maps. Crown Svo. 12s. 

—--—- (Gunut. Sir GeorcE T.). Passages in his Early 
Military Life written hy himself Edited by his Son, GENERAL Wma 
C. E. Nariz:n, With Portrait. Crown 8vo. ‘7s. 6d. 

——--- — (Sir Ws.). English Battles and Sieges of the Peninsular 
War. Portrait. Post 8vo. 9s. 

NAPOLEON ar FontaInesueav AND Exsa. Journals. Notes 
of Conversations. By Sim Ne1L CAMPBELL. Portrait, 8vo. 15s. 

NASMYTH (James). An Autobiography. Edited by Samuel 
Smiles, LL.D , with Portrait, and 70 Illustrations. New Edition, post 
8vo., 6s. ; or Large Paper, 16«. 

—_—_-—_——— And JAMES CARPENTER. The Moon: Con- 
sidered as a Planet, a World, and a Satellite. With 26 Plates and 
pumerous Woodcuts. New and Cheaper Edition. Medium 8vo. 21s. 

NEW TESTAMENT. With Short Explanatory Commentary. 
By Arnonpracon Cxaurron, M.A., and the BisHop or St. Davin’s. 
With 110 authentic Views, &c. 2 Vols. Crown 8vo, 218. bound. 

NEW'TH (Samvzt). First Book of Natural Philosophy ; an Intro- 
duction to the Study of Statics, Dynamics, Hydrostatics, Light, Heat, 
and Sound, with numerous Examples. Small 8vo. 8s. 6d. 

Elements of Mechanics, including Hydrostatics, 
with pumerous Examples. Small 8vo. 8s. 6d, 

Mathematical Examples. A Graduated Series 
ot hlementary Examples in Arnthmetic, Algebra, Logarithms, Trigo- 
nometry, and Mechanics. Small 8vo. 8s. 6d. 

NIMROD, On the Chace—Turf—and Road. With Portrait and 
Plates. Crown 8vo. 6s. Or with Coloured Plates, 7s. 6d. 

NORDHOFF (Cuas.). Communistic Societies of the United 
States. With 40 Illustrations. 8vo. 16s, 

NORTHCOTE’S (Siz Jonn) Notebook in the Long Parliament, 
Containing Proceedings during its First Session, 1640. Edited, with 
a Memoir, by A H. A. Hamilton. Crown 8vo. 9s. 

O’;CONNELL (Danzer), Correspondence of. (See Firz- 
PATRICK.) 

ORNSBY (Pror. R.). Memoirs of J. Hope Scott, Q.C. (of 
Abbotsford). With Selections from his Correspondence. 2 vols. 8vo. 24s, 

OTTER (R. H.), Winters Abroad: Some Information respecting 
Places visited by the Author on account of his Health. Intended for 
the Use and Guidance of Invalids. 7s. 6d. 

OVID LESSONS. [See Ezor. ] 


OWEN (Lievr.-Cot.). Principles and Practice of Modern Artillery, 
including Artillery Material, Gunnery, and Organisation and Use of 
Artillery in Warfare. With Illustrations. 8vo. 165s. 


OXENHAM (Rev. W.). English Notes for Latin Elegiacs ; with 
Prefatory Rules of Composition in Elegiac Metre. 12mo. 8s. 6d. 

PAGET (Lonp Grorecz), The Light Cavalry Brigade in the 
Crimea. Map. Crown 8vo. 10s. 6d. 


PALGRAVE (R. H.I.). Local Taxation of Great Britain and 
Ireland. Svo. 5s. 


eed 
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PALLISER (Mrs.). Mottoes for Monuments, or Epitaphs selected 
for General Use and Study. With Illustrations. Crown 8vo. 7s. 6d. 


PANKHURST (E. A.). The Wisdom of Edmund Burke: Being 


Selections from his Speeches and Whitings, chiefly bearing upon 
Political Questions. Fep. Svo. 6s 


PARIS (Dr.). Philosophy in Sport made Science in Earnest ; 
or, the First Principles of Natural Philosophy inculcated by aid of the 
Toys and Sports of Youth. Woodcuts. Post 8vo. 7s.6d. 


PARKYNS’ (Mansrretp) Three Years’ Residence in Abyssinia; 
with Travels in thar Country. With Illustrations. Post 8vo. 7s. 6d. 

PEEL’S (Sir Rosperr) Memoirs. 2 Vols. Post 8vo. 15s, 

PENN (Rionarp). Maxims and Hints for an Angler and Chess. 
player. Woodcuts. Feap.8vo. 1s. 

PERCY (Joux, M.D.). Mexrauturey. Fuel, Wood, Peat, Coal, 
Charcoal, Coke, Fire-Clays. Illustrations. 8vo. 30s, 

Lead, including part of Silver. Illustrations, 8vo. 30e. 

Silver and Gold. Part JI. Illustrations. 8vo. 30s. 

PERRY (Rev. Canon). Life of St. Hugh of Avalon, Bishop of 
Lincoln, Post 8vo. 10s. 6d. 

History of the English Church. See Stuprnts’ Manuals. 

PERSIA. [See Bensamin. | 

PHILLIPS (Samunru). Literary Essays from “The Times.” With 
Portrait. 2 Vols, Feap.8vo. 7s. 

POLLOCK (C. E.). A book of Family Prayers. _pelered from 
the Liturgy ot the Chuich of England. 16mo. 3s. 6d. 

POPE’S (Augexanner) Works. With Introductions and Notes 
by Rev. W, Exwiy, and W. J. Courtnopr. Vols. 1.—1V., VI.—X. 
With Portraits 8vo. 108. 6d.each. (Vol. V., containing the Life and 
a General Index, is in preparation.) 

PORTER (Rev. J. L.). Damascus, Palmyra, and Lebanon. Map 
and Woodcuts. Post 8vo. 7s, Ga. 

PRAYER-BOOK (Bravrirutty [utustratep), With Notes, by 
Rev. Tsos. JAMES. Medium 8vo. 18s. cloth, 

PRINCESS CHARLOTTE OF WALES. Memoir and 
Correspondence. By Lapy Rose WEIGALL. With Portrait. 8vo, 8s, 6d, 

PRIVY COUNCIL JUDGMENTS in Ecclesiastical Cases re- 
lating to Doctrine and Discipline, S8vo. 10s, 6d. 

PSALMS OF DAVID. With Notes Explanatory and Critical by 
Dean Johnson, Canon Elliott, and Canon Cook. Medium 8vo. 10s. 6d. 

PUSS IN BOOTS. With 12 Illustrations. By Orzo SPEOKTER. 
16mo. i1s.6d. Or coloured, 2s. 6d. 

QUARTERLY REVIEW (Taz). 8vo. 62. 

RAE (Epwarp). Country of the Moors. A Journey from Tripoli 
to the Holy City of Kairwan. Map and Etchings. Crown 8vo. 12s, 

— The White Sea Peninsula. Journey to the White 
Sea, and the Kola Peninsula. Map and Illustrations. Crown 8vo, 152. 

—— (QGgorer). The Country Banker; His Clients, Cares, and 
Work, from the Experience of Forty Years. Crown 8vo. 7s, 6d 

RAMBLES in the Syrian Deserts. Post 8vo. 10s. 6d. 

RASSAM (Hormuzp). British Mission to Abyssinia. Illustra- 
tions, 2 Vols. 8vo. 28s. 
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RAWLINSON’S (Canon) Five Great Monarchies of Chaldea, 
reid diie: edie Babylonia, and Persia. With Maps and Illustrations 
ols. sve. 425, 


(Sir Hunry) England and Ruasia in the East; a 
Series of Papers on the Condition of Central Asia. Map. S8vo. 12s. 
[See HeRovorvs. ] 
REED (Sir E. J.) Iron-Clad Ships; their Qualities, Performances, 
and Cost. Witb Illustrations, Svo. 12s, 
Letters from Kussia in 1875. 8vo. 5s. 
— — Japan: Its History, Traditions, and Religions. With 
Narrative of a Visit in 1879. Illustrations. 2 Vols, 8vo. 28s. 
A Practical Treatise on Shipbuiiding in Iron and Steel. 
Second and revised edition with Plans and Woodeuts. S8vo. 
REJECTED ADDRESSES (Taz), By James anp Horaon Smita. 
Wondeuts. Post 8vo 3a 6d ; or Popular Hdition, Fcap. 8vo. 18. 
REMBRANDT. [See Mrppuxrow. ] 


REVISED VERSION OF N.T. [See Bgoxert—Burcon—Coox. ] 


RICARDO’S (Davip) Works. With a Notice of his Life aud 
Writings. By J.R.M‘CnLioocn. 8vo. 16s. 


RIPA (FatuEr). Residence at the Court of Peking. Post 8vo. 2s. 


ROBERTSON (Canon). History of the Christian Church, from tne 
Apostolic Age to the Reformation, 1517 8 Vols. Post 8vo. 6s. each. 


ROBINSON (Rsv. Dr.). Biblical Researches in Palestine and the 
Adjacent Regions, 1838—52 Maps. 8 Vols. 8vo. 42s. 
(Wm.) Alpine Flowers for English Gardens. With 
70 Illustrations, Crown 8vo. 7s 6d. 
English Flower Garden. With an [Illustrated 
Dictionary of all the Plants used, and Directions for their Culture 
and Arrangement, With numerous Iliustrations, Medium 8vo. 158. 
‘he Vegetable Garden ; or, the Edible Vezetatles, 
Salads, and Herbs cultivated in kurope and America. By MM, VIL- 
MORIN ANDRIEUX, With 760 Illustrations, 8vo, 15s. 
Sub-Tropical Garden. Illustrations. Small 8vo. 5a. 
- Parks and Gardens of Paris, considered in 
Relation to the Wants of other Cities and of Public and Private 
Gardens. With 860 Illustrations. &vo. 188. 
Wild Garden; or, Our Groves and Gardens 
made Beautiful by the Naturalization of Hardy Exotic Plants. With 
90 Lilustrations. Bvo. 10s. 6d. 
God’s Acre Beautiful; or, the Cemeteries of the 
Future. Witb 8 Illustrations. 8vo. 7s. 6d. 
ROMANS, St. Paul’s Epistle to the. Wits Notes and Commentary 
by E. H. Girrorp, D.D., Archdeacon of London. Medium 8vo. 7s. 6d. 
ROME (History or). [See Gipson—Iner—LippELL—Smira— 
STUDENTS’, 
ROMILLY (Hues H.), The Western Pacific and New Guinea. 
2nd Edition. With an additional Chapter on the Ghost in Rotumah. 
With a Map. Crown 8vo. 7s. 6d. 
(Henry). The Punishment of Death. To which is added 
a Treatise on Public Responsibility and Vote by Ballot. Crown 8vo, 9s. 
RUMBOLD (Sir Horacr). The Great Silver River: Notes of a 
Residence in the Argentine Republic. With Itlustrations. 8vo. 12s, 


RUXTON (Gro. F.). Travels in Mexico; with Adventures among Wild 


Pies and Animals of the Prairies and Rocky Mountains. Post Svo, 




















PUBLISHED BY MR. MURRAY. 25 


ST. HUGH OF AVALON, [See Puzany.] 

ST. JOHN (Cuarizs). Wild Sports and Natural History of the 
Highlands of Scotland. Illustrated Edition. Crown 8vo. 15s. Cheap 
Eadstwn, Post 8vo. 8s. 6d. 

——_——_—_——_ (Bayz) Adventuresin the Libyan Desert. Post 8vo. 2s. 

SALDANHA (Dvuxxs or). [See Carnora. ] 

SALE’S (Sin Ropxrt) Brigade in Atighanistan. With an Account of 
the Defence of Jellalabad. By Rrv.G R.Gturie. Post 8vo. 22. 

SALMON (Pros. Ggoraz, D.D.). An Introduction to the Study 
of the New Testament, and an Investigation into Modern Biblical 
Criticism, based on the most recent Sources of Information. 8vo, 168, 

————— Lectures on the Infallibility of the Church. 8vo. 

SCEPTICISM IN GEOLOGY; and the Reasons for It An 


assemblage of facts from Nature combining to refute the theory of 
**Causes now in Action.” ByVERIFIER. Woodcuts. Crown 8vo. 68. 
SCHLIEMANN (Dr. Henry). Ancient Mycens. With 500 
Illustrations. Medium 8vo. 50s. 
Tlius; the City and Country of the Trojans, 
With an Autobiography With 20.0 [llustrations, Imperal 8vo. 608. 
Troja: Results of the Latest Kesearches and 
Discoveries on the site of Homer’s Troy, and other sitcs mado in 1682, 
With Maps, Pians and Illustrations Medium vo 423 : 
Tuyns: A Prebistoric Palace of the Kings’ of 
Tiryna, discovered by excavations in 1884-6, with Proface and Notes by 
Professor Adler aud Dopteld. With Coloured Lithographs, Wood- 
culs, Plans, &c , from Diawings taken on the spot. Medium 8vo. 42s, 
SCHOMBEKG (GegnzxsL). The Odyssey of Homer, rendered 
into English verse. 2 vols, 8vo, 24z. 
SCOTT (Sin Gitpxert). The Rise and Development of Mediseval 
Architecture. With 400 Illustrations. 2 Vols. Medium 8vo. 42s. 
SCRUTTON (T. E.). The Laws of Copyright. An Examination 
of the Principles which should Regulate Literary and Artistic Pro- 
pe:rty in Engtand and other Countries. 8vo, 108. 6d, 


SEEBOHM (Henny). Siberia in Asia. With Descriptions of the 
Natural History, Migrations of Birds, &c. Illustrations, Crown 8vo, 14s. 

SELBORNE (Lorp). Notes on some Passages in the Liturgical 
History of the Reformed English Church. 8vo. 6s. 

SHADOWS OF A SICK ROOM. Preface by Canon Lrppon. 
16mo, 28. 6d. 

SHAH OF PERSIA’S Diary during his Tour through Europe in 
1873. With Portrait. Crown 8vo. 12s. 

SHAW (T.B.). Manual of English Literature. Post 8vo. 7s. 6d. 

Specimens of English Literature. Selected from the 

Chief Writers. Post 8vo. 7s. 6d. 

(Ropzrt). Visit to High Tartary, Yarkand, and Kashgar, 


and Return Journey over the Karakorum Pass. With Map and 
Illustrations. 8vo, 16s. 


SIEMENS (Sin Wm.), C.E. Life of. By Wa. Pouz, C.E. 8vo. 

————-— Selection from the Papers of. 2 vols. 8vo. 

BSIKRKA LEONE; Described in Letters to Friends at Home. By 
Mus. MELVILLE. Post Svo. 8s. 6d. 

SIMMONS (Capr.). Constitution and Practice of Courta-Mar. 
tial. Svo. 158. 

SMILES’ (Samvuxzt, LL.D.) WORKS :— 

British “Eneineers; from the Earliest Period to the death of 

the Stephensons, Jilustrations. 5 Vols. Crown §vo. 7a. 6d. each, 
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SMILES’ (Samuzz, LL.D.) WORKS—continued. 

Lirz anp Lasour; or, Characteristics of Men of Industry, 
Culture, and Genius. Post 8vo. 6s, 

Gxrorer STEPHENSON. Post 8vo. 2a. 6d. 

James Nasmyta. Portrait and Illustrations, Post 8vo. 6a. 

Scoron Narurarist (THos.Epwarp). Illu+trations, Post 8vo. 6s. 

Soorcn Grotoagist (Rosert Diox). Illustrations. Cr. 8vo.12s. 

Hvuevenots 1n Enauanpd AND IRELAND. Crown 8vo. 7s. 6d. 

Sretr-Hretp. With Illustrations of Conduct and Persever- 
ance Post 8vo. 6s. 

Cuaracter. <A Book of Noble Characteristics. Post 8vo. 6s. 

Turirt. A Book of Domestic Counsel. Post 8vo. 62. 

Durty. With Illustrations of Courage, Patience, and Endurance. 
Post 8vo. 6s. 

InpustRiaAL BrograPHy; or, Iron-Workers and Tool-Makers. 
Post 8vo. 6s. 

Men or INVENTION AND INDustRY. Post 8vo. 6s. 

Boy’s VoyraGcE Rounp THE Word. Illustrations. Post 8vo. 6s. 


SMITH (Dr. Groree) Student’s Manual of the Geography of British 
India, Physical and Political, With Maps. Post 8vo. 7s. 6d. 
——— Life of John Wilson, D.D. (Bombay), Missionary and 

Philanthropist. Portrait. Post 8vo. 9s. 
Life of Wm. Carey, D.D., 1761—1834. Shoemaker and 
Missionary. Professor of Sanscrit, Bengalee and Marathee at the College 
of Fort William, Calcutta. Portrait and Illustrations. 8vo. 16s. 


——-—— (Puiirp). History of the Ancient World, from the Creation 
to the Fall of the Roman Empire, a.p. 476 8 Vols. 8vo. Sis. 6d. 
SMITH’S (Dr. Wau.) DICTIONARIES :— 
DioTionaRY oF THE BisiH; its Antiquities, Biography, 
Geography, and Natural History. Illustrations. 8 Vols. 8vo. 106s, 
Conorsz Brsun Diortonary. Illustrations. 8vo. 218, 
SmaLLeR Bratz Dictionary. Illustrations, Post 8vo. 7s. 6d. 


CuristiaN ANTIQUITIES. Comprising the History, Inati- 
tutions, and Antiquities of the Christian Church. Illustrations, 2 Vols. 
Medium 8vo. 32. 13s. 6d. 

Cristian BrograpHy, Literature, Sxors, and Docrnrinus ; 
from the Times of the Apostles to the Age of Charlemagne. Medium 8vo. 
Now complete in 4 Vols, 6. 16s. 6d. 

Greek anp Roman Anriqguitizs. Illustrations. Med. 8vo. 28s. 

GREEK AND Roman B1ioGRAPHY AND Mytno.noey. Illustrations, 
8 Vols. Medium 8vo. 4l 4s. 

GreEK saND Roman GeoararpHy. 2 Vols, Illustrations, 
Medium 8vo. 56s. 

ATLAS oF ANCIENT GxEOGRAPHY—BIBLICAL AND COLASSIOAL. 
Folio. 62. 6s 

Cuasstcan DicrronaRyY oF MyrTHonoay, Bro@kapHy, AND 
GrooraPay. 1 Vol. With 750 Woodcuts. Svo. 18s. 

SmauueR Ciassioat Dict. Woodcuts. Crown 8vo. 7s. 6d. 

SmaALLER Drotionarky oF GreskK AND Roman ANTIQUITIES. 
Woodcuts. Crown 8vo. 7s. 6d. 

Compitete Larin-Enoiish Dictionary. With Tables of the 
Roman Calendar, Measures, Weights,and Money. @vo. 21s. 

SmaLLeR Larin-Eneiisn Diorionary. New and thoroughly 
Revised Edition, 12mo. 7s. 6d. 
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SMITH’S (Dz. Wu.) ENGLISH COURSE :— 

Corrous Anp Critical Enouisno-Latin Driortionary. 8yvo. 215. 

SmMALLER Enauisn-Latin Dictionary. 12mo. 7s. 6d. 

Sonoot Manvat of Enerish GRAMMAR, WITH Corious ExExocrsus 
and Appendices, Post 8vo. 3s. 6d. 

Primary Encuiso Grammar, for Elementary Schools, with 
carefully graduated Parsing Lessons. 16mo. Is. 

Manvat or EneiisH Composition. With Copious Illustra- 
tions and Practical Exercises. 12mo. 38a. fd, 

Primary History oF Britain. 12mo. Qs. 6d. 

ScHoon Manuau oF Mopern Groarapay, PHYSICAL AND 
Political. Post 8vo. 65s. 

A SmatLer Manvat or Moprern Groarapyy. 16mo. 2s. 6d. 


SMITH’S (Dr. Wu.) FRENCH COURSE :— 


Frenca Principra. Part I. A First Course, containing a 
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PUBLISHED BY MR. MURRAY. 29 


SOMERVILLE (Mary). Molecular and Microscopic Science. 
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livered on Various Occasions. With Maps and Woodcuts. 8vo. 16. 
THIBAUT’S (Awnrornz). Purity in Musical Art. With Prefatory 
Memoir by W. H. Gladstone, M.P. Post 8vo. 7s. 6d. 
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Life in the Light of God’s Word. Post 8vo. 5s. 
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WELLINGTON’S Despatches in India, Denmark, Portugal, 
Spain, the Low Countries, and France. 8 Vols. 8vo. £8 8s. 
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